= 


NOVEMBER 1911 


Initiative, Referendum, 


Recall 


BY HON. JONATHAN BOURNE, JR., 
United States Senator from Oregon 


EFORE specifically 
discussing the initia- 
tive, referendum, and 
recall, I desire to call 
the reader’s most 
earnest attention to 
the forces controlling 
all human action. 

Either impulse or deduction controls 
every human action,—impulse the im- 
mediate or necessitated sudden action,— 
deduction, the future or postponed 
action. Self-interest is the goal of every 
postponed action,—not necessarily al- 
ways selfish interest, for sometimes the 
individual is satisfied with his participa- 
tion in the improved general welfare 
incident to the action. Generally, how- 
ever, the individual action, when unre- 
strained, is governed by his own selfish 
and personal interest. 

No two people in the world are ex- 
actly alike; consequently each individual 
has a different viewpoint or idea as to 
what constitutes his own particular per- 
sonal or selfish interest. Where in- 
dividuals act collectively, or as a com- 
munity, as they must under the initia- 
tive, referendum, and recall, an immense 
number of different forces are set in 
motion, most of them selfish, each strug- 
gling for supremacy, but each different 
because of the difference in the personal 
equation of the different individuals 
constituting the community. Because of 
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their difference, friction is created; each 
different selfish interest attacks the other 
because of its difference. No one selfish 
interest is powerful enough to overcome 
the others; they must wear each other 
away; and general welfare, according to 
the views of the majority acting, is sub- 
stituted for the individual selfish inter- 
If all the individual units of so- 
ciety were alike, then selfishness would 
not only dominate the individual, but 
the community action as well. But as 
long as no two people are alike, just so 
long will selfishness dominate the in- 
dividual, if permitted to act independ- 
ently; while general welfare must con- 
trol all community action; for. if the 
individual cannot secure the gratification 
of his own selfish desire, then he must 
rest satisfied with the improyed general 
welfare, in which he, as one of the 
units of the community, is a proportional 
participant. 

This logic applies to a community or 
a class. Under the initiative, referen- 
dum, and recall, there can be no class 
or community action against the gen- 
eral welfare of the majority of the citi- 
zens constituting the zone of the action. 
The individual, through realization of 
the impossibility of securing special 
legislation for himself and against the 
general welfare of the community, of 
which he is only an individual unit, soon 
ceases his efforts for special privilege, 
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and contents himself with efforts for 
improved general welfare; thus the in- 
dividual, class, and community develop 
along the lines of general welfare, rather 
than the lines of selfish interest. 

In further refutation of the unwar- 
ranted fear of hasty or unwise commu- 
nity action, I assert that no individual 
will ever vote for or assent to a change 
unless satisfied that that change will di- 
rectly benefit him individually, or that 
the action will bring improved general 
welfare to the community, in which 
event he is satisfied with proportional 
participation incident to that improve- 
ment. 

In other words, community action de- 
termines the average of individual in- 
terest, and secures the greatest good for 
the greatest number, which is the de- 
sideratum of organized society. 

Hence I again assert that the people 
cannot, under the initiative, enact legis- 
lation against general welfare, or in 
favor of any selfish interest, nor will 
they select any public servant whom 
they believe will be dominated by any 
selfish interest. Though I grant they 
may make a mistake in selecting public 
servants, I assert that they will not make 
the same mistake twice in the same in- 
dividual. That is, under an efficient 
direct primary law the people will not 
twice nominate an individual who has 
failed to serve faithfully the community 
he represents. 

I have demonstrated that under the 
initiative and referendum the people 
cannot legislate against the general wel- 
fare, and by the same logic I assert that 
under the recall people will never recall 
a public servant, judicial or otherwise, 
who serves the general welfare. 


Initiative and Referendum. 


Oregon adopted her initiative and 
referendum amendment to the Consti- 
tution in June, 1902, by a vote of 62,024 
to 5,668. It provides that legislative au- 
thority shall be vested in a legislative 
assembly, but that the people reserve to 
themselves the power to propose laws 
and amendments to the Constitution, 
and to enact or reject the same at the 
polls, independent of the legislative as- 
sembly, and also reserve power to ap- 
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prove or reject at the polls any act of 
the legislature. An initiative petition 
must be signed by 8 per cent of the 
legal voters, and filed with the secretary 
of state not less than four months be- 
fore the election. 

A referendum petition need be signed 
by only 5 per cent of the voters, and 
filed with the secretary of state within 
ninety days after final adjournment of 
the legislature which passed the bill on 
which the referendum is demanded. 
The legislature may itself refer to the 
people any act passed by it. The veto 
power of the governor does not extend 
to any measure referred to the people. 


State Publishes Publicity Pamphlets. 


In addition to the publicity incident to 
the circulation of the petitions, the law 
provides that the secretary of state shall, 
at the expense of the state, mail to every 
registered voter in the state a printed 
pamphlet containing a true copy of the 
title and text of each measure to be sub- 
mitted to the people; and the propon- 
ents and opponents of the law have the 
right to insert in said pamphlet, at the 
actual cost to themselves of paper and 


. printing only, such arguments as they 


see fit to make. These pamphlets must 
be mailed not later than fifty-five days 
before a general election, and twenty 
days before a special election. 

The initiative develops the electorate, 
placing directly upon them the responsi- 
bility for legislation enacted under its 
provision; the referendum elevates the 
legislature because of the possibility of 
its use in case of undesirable legislation. 
Brains, ideas, and argument, rather than 
money, intimidation, and log rolling, 
govern the standards of legislation. 


Number of Measures Approved and Re- 


jected. 


At the four general elections since 
1902 the people approved twenty-five 
measures proposed by initiative petition, 
three measures enacted by the legisla- 
ture against which referendum petitions 
were filed, and three measures passed 
and submitted to the people by the legis- 
lature; at the same elections the people 
rejected twenty-three measures proposed 
by initiative petitions; three measures 








enacted by the legislature against which 
referendum petitions were filed, and 
seven measures passed and submitted to 
the people by the legislature. At the 
November election last year the peo- 
ple approved nine measures and reject- 
ed twenty-three. 

Anticipating the objection that direct 
legislation is expensive to the state, I 
will say that the submission of the total 
of sixty-four measures at four different 
elections in Oregon has cost the state 
$47,610.61 or an average of about $743 
for each measure, amounting to about 
three quarters of a cent for each voter. 
In states with a larger population the 
cost per voter would become less. Isn’t 
the enjoyment of all the rights of sov- 
ereign citizenship worth the price? 


Value of the Initiative and Referendum. 


The initiative and referendum give the 
people the opportunity of securing and 
retaining such legislation as they desire. 
The initiative provides a limitless field 
for individual development, elevates the 
electorate, minimizes discontent, and 
destroys anarchy. The referendum per- 
mits popular defeat of unwise laws, and 
absolutely insures retention of laws the 
people desire; for, without the referen- 
dum, the best and most efficient laws 
ever evolved might be repealed by a 
legislature actuated by selfish interest or 
influenced by beneficiaries of special 
privilege. 

The referendum also develops and 
protects the legislative branch of gov- 
ernment through the realization of the 
legislator that his action will be scruti- 
nized by the people, and, if against gen- 
eral welfare, he will be censured by 
them, and either recalled or defeated 
for re-election. Under the referendum, 
corruption of members of the legisla- 
ture is practically eliminated, because of 
the knowledge on the part of the per- 
sons desiring special legislation that, 
even though enacted by the legislature, 
defeat of such laws is within the power 
of the people. 

Until the initiative and referendum 
amendment has been made a part of 
every state Constitution, its adoption 
should be the chief issue in every cam- 
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paign, for other issues sink into insig- 
nificance when compared with this. 

The initiative and referendum does 
not destroy, but, on the contrary, insures 
truly representative gavernment. Where 
the people of a state enjoy the sovereign- 
ty resultant from possession of this 
legislative power, they will rapidly se- 
cure enactment and insure retention of 
efficient direct primary and corrupt- 
practices acts, and the recall. The leg- 
islature still retains and exercises its 
pewer, subject, however, to the control 
of the people, whose servant the legisla- 
ture should be. 


Impossibility of Amendment a Merit. 


Objection is made to the initiative 
because a measure submitted to the peo- 
ple is not subject to amendment, but 
must be adopted or rejected exactly as 
submitted. Experience with legislatures 
indicates that this is a merit rather than 
a fault of direct legislation. Many 
times in Oregon, and, I think in other 
states, bills have been carefully prepared 
upon important subjects, such as taxa- 
tion, road construction, education, and 
forest preservation, and when thus pre- 
pared have been introduced in the legis- 
lature. The bills had been drafted by 
men who gave months of careful study 
to the questions involved. Nevertheless, 
when the measures came up for consid- 
eration, amendments were proposed in- 
discriminately by men who had not stud- 
ied the subjects, and as a result, when 
finally passed, the bills bore slight re- 
semblance to their original form. Even 
the authors would not recognize them, 
and sometimes they were so inconsistent 
in their own provisions as to be in direct 
conflict. Moreover, it was sometimes 
discovered, several months after the 
legislature adjourned, that some shrewd 
but unscrupulous legislator had cun- 
ningly inserted an amendment of the 
character commonly called a “joker,” 
which the legislature, with all its boast- 
ed intelligence, did not detect. Meas- 
ures submitted under the initiative and 
referendum cannot be emasculated by 
haphazard amendment, nor be made the 
agency for enactment of “jokers.” 
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Several men acting together prepare 
bills for submission under the initiative, 
and they are not submitted until every 
phase of the subject is fully.considered. 
The bills correctly present the subject- 
matter, and must, as they should, be 
adopted or rejected as a whole. Any 
measure which contains objectionable 
provisions will, of course, be defeated, 
for free discussion for four months will 
certainly disclose any unwise feature. 


The Recall. 


The final step in the establishment ‘ot 
popular government in Oregon was the 
adoption of the recall amendment to the 
Constitution, which was adopted in 1908 

_by a vote of 58,381 to 31,002. Under 
this amendment any public officer may 
be recalled by the filing of a petition 
signed by 25 per cent of the number of 
electors who voted in his district in the 
preceding election. The petition must 
set forth the reasons for the recall, and 
if the officer does not resign within five 
days after the petition is filed, a special 
election must be ordered, to be held 
within twenty days, to determine whether 
the people will recall such officer. On 
the ballot at such election the reasons 
for demanding the recall of said officer 
may be set forth in not more than 200 
words. His justification of his course 
in office may be set forth in a like num- 
ber of words. He retains his office un- 
til the results of the special election have 
been officially declared. 

No petition can be circulated against 
any officer until he has held office six 
months, except that in the case of a 
member of the state legislature it may 
be filed at any time after five days from 
the beginning of the first session after 
his election. At the special election the 
candidate receiving the highest number 
of votes is declared elected. The special 
election is held at public expense, but a 
second recall petition cannot be filed 
against an officer unless the petitioners 
first pay the entire expense of the first 
recall election. 

The recall, to my mind, is rather an 
admonitory or precautionary measure, 
the existence of which will prevent the 
necessity for its use. At rare intervals 
there may be occasion for exercise of 
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the recall against municipal or county 
officers, but I believe the fact of its ex- 
istence will prevent need for its use 
against the higher officials. It is, how- 
ever, an essential feature of a complete 
system of popular government. 

Opponents of truly representative or 
popular government lately have central- 
ized their opposition upon the recall be- 
cause of its application to the judiciary 
as well as to executive, administrative, 
and legislative officers. The great fear 
is that constant accountability to the peo- 
ple of the state will exercise an improper 
influence upon the courts. 

To my mind this objection is untena- 
ble. If the people are competent to elect 
their judges, and can be trusted to act 
fairly and honestly in the election, they 
can also be trusted: in the exercise of 
the recall power. The Constitution of 
nearly every state provides for the elec- 
tion of judges by the people. Those 
who oppose the power of the people to 
recall a judge should, in order to be 
consistent, also oppose the power to elect 
judges in the first instance. 

The people of a state or district elect 
a man to a judicial position because they 
believe he will serve the general wel- 
fare. They elect him in anticipation of 
good service, and they would recall him 
only for demonstrated bad service. The 
assumption that the people would re- 
call a judge without reason, for the 
gratification of spite or while they were 
under the impulse of. passion, is with- 
out justification. The American people 
never act in such a way when given an 
opportunity to act in a lawful and con- 
siderate manner. 


Opposition is an Insult to Judiciary. 


Men who profess opposition to the 
recall as applied to the judiciary, for 
fear judges will be improperly influenced 
by public opinion, do not realize that 
they are offering a greater insult to the 
judiciary than the advocates of the recall 
could possibly offer. Advocates of the 
recall have confidence in the judiciary 
in general; but they recognize the fact, 
demonstrated by experience, that human 
frailty exists in judges as in other men. 

To assert that judges are above cor- 
ruption or improper prejudice, and that 
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they are always efficient public servants, 
is too absurd for serious consideration. 
The men who sit on the bench to-day 
were boys when members of the legis- 
lative branch of government were boys. 
They were no better or worse on the 
average than we. In childhood and 
young manhood we mingled on an equal- 
ity, enjoyed the same sports, received 
instruction in the same schools, were 
taught the same religious principles, 
were subjécted to the same temptations, 
indulged in the same vices, and cherished 
the same ambitions. Upon what reason- 
ing, then, can it be asserted that the 
boy who studied law and found such 
favor in the eyes of the political boss as 
to secure a nomination for the bench is 
superior, in either efficiency or honesty, 
to his brother who entered business and 
was slated by the same boss for a posi- 
tion in the executive or legislative branch 
of government? Let us look at this 
subject from a common-sense viewpoint. 

There hangs no halo of sanctity 
around the head of the judiciary, ex- 
cept as unthinking men concede a sacred- 
ness which the legal profession has as- 
sumed for occupants of the bench. 
Judges, like all other men in public or 
private life, are generally honest: Their 
failure, in exceptional instances, to serve 
faithfully the people -by whom they are 
employed, is due to the same cause to 
which may be attributed similar failure 
on the .part of other public servants. 
This cause is the unrepresentative sys- 
tem by which they are chosen. 

Adoption of the recall is nothing more 
than the application of good business 
principles to government affairs. Every 
wise employer reserves the right to dis- 
charge an employee whenever the serv- 
ice rendered is unsatisfactory. The 
right of the employer to discharge his 
employee rests upon exactly the same 
basis as the right of the employee to 
quit. The principle is recognized 
throughout the business world, and it 
is put in practice by every large and suc- 
cessful corporation. 

Consider the absurdity of the recog- 
nition of the right of a public officer to 
quit his position at any time, and the 
denial of the right of his employers to 
discharge him. To assert the right in 


one instance and deny it in the other is 
to maintain a one-sided contract, the dis- 
crimination being against the whole peo- 
ple and in favor of the individual. If 
we can trust an individual to deal just- 
ly with the people when he considers 
tendering his: resignation, we can also 
trust the people to deal justly with a 
public servant when they consider dis- 
charging him. 

My analysis of the composite citizen 
at the beginning of this article proves by 
logic the impossibility of a community 
voting against the general welfare, and 
the following table of the Oregon dem- 
onstration extending over a period of 
nine years further corroborates my 
assertion : 


Popular vote upon measures submitted to the people 
of Oregon under either the initiative or referen- 
dum. 

No. 
1904. 

Direct primary law with direct selec- 
tion of United States Senator*... 56,205 16,354 

Local-option liquor law ® 40,198 

1906. 

Omnibus appropriation bill, state in- 
stitutions » 

Equal suffrage constitutional amend- 
ment * 

Local-option bill proposed by liquor 
people * 

Bill for purchase by State of Barlow 
toll road * 

Amendment requiring referendum on 
any act calling constitutional con- 
vention ® 

Amendment giving cities sole power 
to amend their charters * 

Legislature authorized to fix pay of 
state printer * 

Initiative and referendum to apply to 
all local, special, and municipal 
laws * 47,678 

Bill prohibiting free passes on rail- 
roads ® 57,281 

Gross-earnings tax on sleeping, 
frigerator, and oil car companies® 69,635 

Gross-earnings tax on express, tele- 
phone, and telegraph companies* 70,872 


1908. 


Amendment increasing pay of legisla- 

tors from $120 to $400 per session* 19,691 
Amendment permitting location of 

State institutions at places other 

than the capital ¢ 41,971 40,868 
Amendment reorganizing system 

courts and _ increasing supreme 

judges from three to five ¢ 30,243 50,591 
Amendment changing general election 

from June to November ¢ 65,728 18,590 
Bill giving sheriffs control of county 

prisoners ¥ 60,443 30,033 
Railroads required to give public of- 

ficials free passes » 59,406 
Bill appropriating $100,000 for ar- 

mores © 54,848 
Bill increasing fixed appropriation for 

state university from $47,500 to 

$125,000 annually © : 
Equal-suffrage amendment * 


*“Submitted under the initiative. ; 

>Submitted under the referendum upon legislative 
act. 

‘Submitted to the people by the legislature. 
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Fishery bill 
operators ® 

Fishery bill 
operators ® 

Amendment giving cities control of 
liquor selling, pool rooms, theaters, 
etc., subject to local-option law® . 

Modified form of single-tax amend- 
ment ® 

Recall power on public officials® .... 

Bill instructing legislators to vote for 
people’s choice for United States 
Senators ® 

Amendment authorizing proportional- 
representation law * 

Corrupt- -practices act governing elec- 
tions * 

Amendment requiring 
be by grand jury * 

Bill creating Hood River county * 


1910. 


proposed by fish-wheel 


indictment to 


Amendment permitting female 
payers to vote® 

Act establishing branch insane asy- 
lum in eastern Oregon ¢ 

Act calling convention to revise state 
Constitution ¢ 

Amendment providing separate 
trict for election of each 
senator and representative ¢ 

Amendment repealing requirement 
that all taxes shall be equal and 
uniform ¢ 

Amendment permitting organized dis- 
tricts to vote bonds for construc- 
tion of railroads by such districts* 

Amendment authorizing collection 
of State and county taxes on sep- 
arate classes of property ° 

Act requiring Baker county to pay 
$1,000 a year to circuit judge in ad- 
dition to his state salary” 

Bill creating Nesmith county 
parts of Lane and Douglas® .. 

Bill to establish a state normal school 
at Monmouth * 

Bill creating Otis County from parts 
of Harney, Malheur, and Grant * 

Bill annexing part of Clackamas 
county to Multnomah * 

Bill creating Williams county from 
parts of Lane and Douglas® .. 
Amendment permitting people of 
each county to regulate taxation 
for county purposes and abolish- 

ing poll taxes * 
Amendment giving cities and towns 


tax- 


State 


from 
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46,582 
56,130 


39,442 
32,066 
58,381 
69,668 
48,868 
54,042 


52,214 
43,948 


35,270 
50,134 
23,143 


24,000 


37,619 


32,844 


31,629 


13,161 


50,191 


17,426 


16,250 
14,508 


40,720 
30,280 


52,346 
60,871 
31,002 
21,162 
34,128 
31,301 


28,487 
26,778 


59,065 
41,504 
59,974 


46,070 


41,692 


71,503 
60,951 
40,044 
62,016 
69,002 
64,090 


42,127 


exclusive power to regulate liquor 
traffic within their limits® ...... 

Bill for protection of laborers in 
hazardous employment, fixing em- 
ployers’ liability, etc.* 

Bill creating Orchard county from 
part of Umatilla ® 

Bill creating Clark county from part 
of Grant ® 

Bill to establish state normal school 
at Weston *® 

Bill to annex part of Washington 
county to Multnomah * 

Bill to establish state normal school 
at Ashland * 

Amendment prohibiting liquor traffic * 

Bill prohibiting sale of liquor, pro- 
viding for search for liquors, and 
regulating shipments of same® 

Bill creating board to draft employ- 
ers’ liability law for submission to 
legislature ® 

Bill prohibiting taking of fish 
Rogue river except with hook and 
line ® 

Bill creating Deschutes county out of 
part of Crook® 

Bill for general law under which new 
counties may be created or bound- 
aries changed ® 

Amendment permitting counties 
vote bonds for permanent road im- 
provement * 

Bill permitting voters in direct_pri- 
maries to express choice for Presi- 
dent and Vice-President, to select 
delegates to national conventions, 
and nominate candidates for presi- 
dential electors * 

Bill creating board of people’s in- 
spectors of government, providing 
for reports of board in Official 
State Gazette to be mailed to all 
registered voters bimonthly * 

Amendment extending initiative and 
referendum, making terms of mem- 
bers of legislature six years, in- 
creasing salaries, requiring propor- 
tional representation in legisiature, 
election of speaker of house and 
president of senate outside of mem- 
bers, etc.® 

Amendment permitting. three-fourths 
verdict in civil cases * 


® Submitted under the initiative. 


* 42,651 


53,321 50,779 


56,258 
15,664 
15,613 
40,898 
14,047 


38,473 
43,540 


33,943 
62,712 
61,704 
46,201 


68,221 


221 


48,655 
61,221 


63,564 
32,224 51,719 


49,712 
17,592 


33,397 
60,486 


37,129 


42,327 


51,275 


43,353 41,624 


52,538 


37,031 44,366 
44,538 39,399 


> Submitted under the referendum upon legislative 


act. 


© Submitted to the people by the legislature. 
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The Great Trinity of Modern Errors 


BY HON. MARTIN W. LITTLETON 


HE structure of this gov- 
ernment, as I understand 
it, and the structure 
which has been more or 
less imitated by our state 
governments which have 
lately come into the 
Union and those state 
governments which are 
comprised in the original 
thirteen states, was, as [ have become fully 
convinced, distinctly, intentionally, and wholly 
representative in form. 





Republican Government. 


Much has been said as to what is meant by 
“republican form of government.” The clause 
in the Constitution is rather unusual in its 
phraseology. It says: 

“The United States shall guarantee to 
every state in this Union a republican form 
of government, and shall protect each of them 
against invasion, and on application of the leg- 
islature or of the executive against domestic 
violence.” 

I should have been pleased could I per- 
suade myself that the language employed 
in that section of the Constitution referring 
to a republican form of government really 
meant a guarantee of representative gov- 
ernment. In the first investigation which 
I attempted to make I did indeed per- 
suade myself that what was intended was 
that there should be a guaranty of a repre- 
sentative form of government, and that any 
government which did not rise to the stand- 
ard of a representative form of government 
would not meet the requirements of this sec- 
tion of the Constitution. I must, however, 
in the utmost candor, admit that I have not 
been able to vindicate wholly the position in 
which I first found myself, and I am not now 
able to say that I believe that the words “re- 
publican in form,” as here used, carry with 
them a guaranty of a distinctly representa- 
tive form of government. .. . 

On an examination of the authorities I find 
the best authority upon the question does not 
use the words “republican” and “representa- 
tive” in anything like a synonymous sense. 
Mr. Cooley says: 

“The principles of republican government 
are not a set of inflexible rules, vital and 
active in the Constitution, though unexpressed, 
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but they are subject to variation and modifi- 
cation from motives of policy and public 
necessity; and it is only in those particulars 
in which experience has demonstrated any 
departure from the settled practice to work 
injustice or confusion that we shall discover 
an incorporation of them in the Constitution 
in such form as to make them definite rules 
of action under all circumstances. 


Equality of Initiative Legislation and the 
Constitution. 


I am well aware of the earnestness of the 
advocates of the initiative, referendum, and 
recall. I have heard the assertion that to 
oppose them is practically to distrust the 
people. Let me call attention to the fact that 
by this proposed programme they are con- 
founding and confusing the power of the 
people to erect a great organic structure of a 
state with the power of ordinary legislation 
conferred upon the legislative branch of that 
state. They seem to have lost sight of the 
fact that when there is aConstitution, and 
the people, in addition to that, initiate legis- 
lation, as that legislation is adopted by the 
people the difference between the organic law 
as it is written in the Constitution and the 
initiative legislation which they propose to 
adopt will be one of form, rather than of 
substance; for the organic law and the legis- 
lation thus adopted will be no different in 
source or no different in the method of adop- 
tion, and therefore primarily will be the law 
arising from the supreme expressed will of 
the people; and every act of the people, either 
by initiative legislation or by legislation which 
has gone through the process of the referen- 
dum, will derive its force and its power from 
exactly the same source as does the Consti- 
tution. 


What is a Constitution. 


Let me submit what I regard as the best 
definition available to me of a Constitution: 

“What is a Constitution? It is a form of 
government delineated by the mighty hand of 
the people in works in which the first prin- 
ciples of fundamental law are established. 
The Constitution is certain and fixed. It con- 
tains the permanent will of the people and is 
the supreme law of the land. It is paramount 
to the power of the legislature, and can be 
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revoked and altered only by the power that 
made it.” 

That is from a decision, in Second Dallas, 
of our Supreme Court Reports. And may I 
submit another definition? The supreme 
court of Arkansas said: 

“What is a Constitution? The Constitution 
of an American state is the supreme, organ- 
ized, and written will of the people acting in 
convention, assigning to the different depart- 
ments of the government their respective pow- 
ers. It may limit and control the action of 
those departments, or it may confer upon them 
any extent of power not incompatible with 
the Federal compact. By an inspection and 
examination of all the Constitutions of our 
country they will be found to be nothing more 
than so many restrictions or limitations upon 
the departments of the government and the 
people.” 


The Initiative. 


Taking the initiative separately and apart 
from the referendum, what is it designed to 
accomplish? They say, “We desire to place 
in the hands of the people the power to initi- 
ate legislation which a legislature may have 
failed to initiate.” They say that those of 
us who are opposed to their programme have 
shown a distrust of the people. Let me call 
their attention to the fact that it is not a 
matter of right or power. It is really a matter 
of sound wisdom in the conduct of a great 
government. Those who went before us, and 
laid deep those foundations to which we so 
often recur and with which we so often con- 
sult, knew that it was necessary and wise to 
guard against the power of the majority, just 
as it had been necessary and wise to guard 
against the power of a tyrant in a monarchy. 

Those men understood—they had drunk 
deep drafts of information from the great 
wells of the lawgivers of the earth—that they 
must so construct the organic law of this 
land that there should be embedded within 
it great and sacred rights against which nei- 
ther the protests of the minority nor the pas- 
sions of the majority should prevail, and that 
the final determination of the rights of both 
should find its lodgment in the great judicial 
system of this country. 

You say—those of you who are in favor of 
this programme—that you wish to put it in 
the power of the people to initiate legislation 
in your state. Where, in the final and full 
philosophy of your doctrine, will your supreme 
court be? What will be its status? You may 
write into the Constitution that any law that 
conflicts with that Constitution shall be uncon- 
stitutional and the courts may so declare it; 
but if you give to the people of that state the 
power, through the legislature, or in conjunc- 
tion with the legislature, to make any day in 
the year by the initiative any law, or to have 
referred to them any law proposed by the leg- 
islature, you are in fact providing for legis- 
lation, in the ordinary sense, whose source, 
whose power, and whose binding effect shall 
be as great and as final as the organic law ex- 
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pressed in your Constitution. What will be 
the attitude of the courts of the state if they 
are called upon to review a legislative act 
which has been brought about by the initiative 
through the medium of the people? How will 
they approach the question of declaring that 
kind of a law to be in conflict with the Con- 
stitution of the state,—especially when they 
know that it and they spring from the same 
eoarcer =. a. 


The Referendum. 


The referendum in all its essentials does not 
differ from the initiative. It has been said, 
and we have seen it published, but without 
foundation, that there has been a breakdown 
in representative government. I challenge any 
man to find any era in American history in 
which the legislative and executive branches 
of the government have been so keenly sen- 
sible of the popular will as they are to-day. 
There may be occasions, there may be places, 
in which there has been a breakdown, but as 
a general proposition it is not true. The whole 
world to-day is governed by some system 
of representation—in science, in art, in com- 
merce, in banking, in law, in scholarship— 
wherever the human race has made any prog- 
ress or advancement. If you will analyze 
the sources of that development you will find 
that it has resulted and depends upon the 
judgment of those who have the selection of 
the man, and the final fulfilment of that judg- 
ment by that man in his representative ca- 
pacity. 


Representative Government. 


Let me draw your attention to the early 
opinions of the great statesmen of this coun- 
try on the question of representative govern- 
ment. Mr. Webster said, in the case of Luther 
v. Borden, 7 How. 30, 12 L. ed. 594. 

“Let me state what I understand these prin- 
ciples to be. The first is, that the people are 
the source of all political power. Everyone 
believes this. Where else is there any power? 
There is no hereditary legislature; no large 
property; no throne; no_ primogeniture. 
Everybody may buy and sell. There is an 
equality of rights. Anyone who should look 
to any other source of power than the people 
would be as much out of his mind as Don 
Quixote, who imagined that he saw things 
which did not exist. Let us all admit that 
the people are sovereign. Jay said that in 
this country there were many sovereigns and 
no subject. A portion of this sovereign pow- 
er has been delegated to government, which 
represents and speaks the will of the people 
as far as they chose to delegate their power. 
Congress has not all. The state governments 
have not all. The Constitution of the United 
States does not speak of the government. It 
says the United States. Nor does it speak of 
state governments. It says the states, but it 
recognizes governments as existing. The peo- 
ple must have representatives. In England 
the representative system originated not as a 
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matter of right, but because it was called by 
the King. ‘he people complained sometimes 
that they had to send up burgesses. At last 
there grew up a constitutional representation 
of the people. In our system it grew up dif- 
ferently. It was because the people could not 
act in mass, and the right to choose a repre- 
sentative is every man’s portion of sovereign 
power. Suffrage is a delegation of political 
power to some individual. Hence the right 
must be guarded and protected against force 
or fraud. That is one principle. Another is 
that the qualification which entitles a man to 
vote must be prescribed by previous laws di- 
recting how it is to be exercised, and also 
that the results shall be certified to some cen- 
tral power so that the vote may tell. We 
know no other principle. If you go beyond 
these, you go wide of the American track. 
One principle is that the people often limit 
their government; another, that they often 
limit themselves.” 

Let us turn from New England to the 
South, and consult a southern writer upon 
this subject. Our minds naturally turn to 
that distinguished and venerable Virginian at 
whose feet so many men in America gathered 
instruction and learning, John Randolph Tuck- 
er, of Virginia. He said 

“Representation is the modern method by 
which the will of a great multitude may ex- 
press itself through an elected body of men 
for deliberation in lawmaking. It is the only 
practicable way by which a large country can 
give expression to its will in deliberate legis- 
latien. Give the suffrage to the people, let 
lawmaking be in the hands of their represent- 
atives, and make the representatives respon- 
sible at short periods to the popular judgment, 
and the rights of men will be safe, for they 
will select only such as will protect their 
rights and dismiss those who, upon trial, 
will not. True representation is a security 
against wrong and abuse in lawmaking.” 


Democratic Government. 


It has been held in this country bya court 
of respectable standing, that laws enacted by 
the people in the method proposed are in 
contravention of the Constitution of the 
United States. For example, in the case of 
Rice v. Foster, in the state of Delaware, it 
has been held: 

“Although the people have the power, in 
conformity with its provisions, to alter the 
Constitution, under no circumstances can 
they, so long as the Constitution of the United 
States remains the paramount law of the land, 
establish a democracy or any other than a 
republican form of government.” 

And this, the court went on to declare, 
would in effect be done should the electo- 
rate be given a direct legislative power. 

In the state of New York, in the case of 
Barto v. Himrod, the court said: 

“It is not denied that a valid statute may 
be passed to take effect upon the happening 
of some future event, certain or uncertain. 
But such a statute, when it comes from the 


303 


hand of the legislature, must be a law in pre- 
senti to take effect in futuro. A he 
event or change of circumstances on which 
a law may be made to take effect must be 
such as, in the judgment of the legislature, 
affects the question of the expediency of the 
law; an event on which the expediency of the 
law, in the judgment of the lawmakers, de- 
pends. On this question of expediency the 
legislature must exercise its own judgment 
definitely and finally. But in the pres- 
ent case no such event or change of circum- 
stances affecting the expediency of the law 
was expected to happen. The wisdom or ex- 
pediency of the free-school law, abstractly 
considered, did not depend on a vote of the 
people. If it was unwise or inexpedient be- 
fore that vote was taken, it was equally so 
afterwards. The event on which the act was 
made to take effect was nothing else than 
the vote of the people on the identical ques- 
tion which the Constitution makes it the duty 
of the legislature itself to decide. 

The government of the state is democratic, 
and it is a representative democracy, and in 
passing general laws the people act enly 
through their representatives in the legisla- 
ture.” 

In addition to this, let me call your atten- 
tion to so eminent an authority as Mr. Madi- 
son, in so far as what he says may apply to 
the proposed programme; for the question 
here really is, Shall we descend from the es- 
tablished position of a representative govern- 
ment to try the uncertain experiment of pure 
democracy upon a great Continent? Mr. 
Madison said: 

“From this view of the subject it may be 
concluded that a pure democracy, by which 
I mean a society consisting of a small num- 
ber of citizens who assembly and administer 
the government in person, can admit of no 
cure for the mischiefs of faction. A common 
passion or interest will in almost every case be 
felt by a majority of the whole; a communi- 
cation and concert result from the form of 
government itself, and there is nothing to 
check the inducements to sacrifice the weaker 
party or an obnoxious individual. Hence it is 
that such democracies have ever .been spec- 
tacles of turbulence and contention; have ever 
been found incompatible with personal se- 
curity or the rights of property, and have in 
general been as short in their lives as they 
have been violent in their deaths. 

“A republic, by which I mean a government 
in which the scheme of representation takes 
place, opens a different prospect and promises 
the cure for which we are seeking. Let us 
examine the points in which it differs from 
the pure democracy and we shall comprehend 
both the nature of the cure and the efficacy 
which it must derive from the union. 

“The two great points of difference between 
the democracy and a republic are: First, the 
delegation of the government in the latter to 
a small number of citizens elected by the 
rest. 


“ce 


. . The effect of the first difference is, 
on the one hand, to refine and enlarge the 
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public views by passing them through the 
medium of a chosen body of citizens whose 
wisdom may best discern the true interest of 
their country, and whose patriotism and love 
of justice will be least likely to sacrifice it 
to temporary or partial considerations. Under 
such a regulation, it may well happen that the 
public voice, pronounced by the representa- 
tives of the people, will be more consonant 
to the public good than if pronounced by the 
people themselves convened for the purpose.” 

Now permit me to quote from Mr. Jeffer- 
son upon this subject, in a letter which he 
wrote to M. Coray: 

“Modern times have discovered the only 
device by which the equal rights of man can 
be secured, to wit, government by the people 
acting not in person but by representatives 
chosen by themselves; that is to say, by every 
man of ripe years and sane mind who either 
contributes by his purse or person to the sup- 
port of his country.” 

I could go further and assemble such au- 
thorities, and with him others of the great 
men who illumined the literature of the world 
with the Federalist. I could quote Watson 
and Cooley and Story. I will for a moment 
go back to John Stuart Mill and call atten- 
tion to the very fountain source of the one 
great work distinctly devoted to representa- 
tive government. Mr. Mill says: 

“From these accumulated considerations it 
is evident that the only government which 
can fully satisfy all the exigencies of the 
social state is one in which the whole people 
participate; that any participation, even in the 
smallest public function, is useful; that the 
participation should everywhere be as great 
as the general degree of the improvement of 
the community will allow; and that nothing 
less can be ultimately desirable than the ad- 
mission of all to a share in the sovereign pow- 
er of the State. But since all can not, in a 
community exceeding a single small town, par- 
ticipate personally in any but some very minor 
portions of the public business it follows that 
the ideal type of a perfect government must 
be representative.” 

Let me say that, as popular suffrage is not 
a matter of right, but a matter of privilege 
to be conferred by the states, and as it may 
be limited or unlimited, according as the judg- 
ment of the state may dictate, and as it is 
claimed that the whole power of government 
resides in the people, the foundation of the 
initiative and referendum is logically unsound. 
If the initiative and referendum had been a 
part of the scheme of government of the 
original thirteen states, with their qualified 
suffrage, it would have been far from being a 
truly democratic government. 


The Recall. 


The third and last of the three great er- 
rors proposed is the recall of officers. 

I may say what I am sure even my most bit- 
ter opponents will not dispute: That you can- 
not procure the services of a man in an im- 
portant and remunerative situation in any civ- 
ilized country of the world, without entering 
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into some general agreement with him as to 
the period of his service and the tenure of 
his employment. If the position is one that 
calls tor great discretion and judgment, one 
which requires an exercise of authority and 
power, even though it be in a private employ- 
ment, you will not find men accepting it with 
power on the part of the employer to recall 
him at the end of six months’ service. 

On the other hand, in the service of the 
government, you will find that the civil service 
has striven for years and years, against great 
difficulty, not only to destroy the power of re- 
call, but to make it impossible to remove from 
the public service even subordinate employees 
who have proven themselves faithful and who 
are protected within the confines of the civil- 
service law. 

I may say “in a phrase” that I believe the 
initiative, referendum, and recall to be the 
great trinity of modern errors, and that they 
propose the prostration and destruction of 
representative government as it has been es- 
tablisned in this country, as it has been main- 
tained for over one hundred years, and as it 
is being maintained to-day. I do not say this 
in any sense from a distrust of the people. 
It is because I believe in the wisdom of the 
founders of our government. I believe that a 
community may be able to choose a man to 
represent them, and at the same time the 
same community be wholly incompetent to 
pass upon a statute, to enact a law, or to 
discriminate in legislation in such a way as 
to serve themselves or their country. Our 
fathers selected and founded the finest instru- 
ment for government that could have been 
fashioned in the light of the experience of 
all the ages, and that was a representative 
form of government. I cannot understand 
how any one can consider the initiative, ref- 
erendum, and recall together. If you are go- 
ing to strip the legislature of its power, and 
provide that the people may initiate legisla- 
tion, and, in addition to that, have legislation 
referred, then your legislators become simply 
a set of draftsmen whom you send there, and 
therefore there will be no occasion to recall 
them, because they will have nothing to do to 
be recalled for. 

I can understand how you might impeach a 
legislator or other public officer for the be- 
trayal of his trust, but I cannot understand 
by what process of logic the initiative and the 
referendum and recall is to be applied distinct- 
ly to the legislative body. It is a departure 
from the traditions of our country, and, in 
my opinion, a debauchery of the law of im- 
peachment. We have always understood that 
public officials, as well as private individuals, 
when charged with any offense, must be ac- 
ersed in writing, must be confronted with the 
witnesses against them, must be allowed to 
answer, must be given an opportunity to be 
heard, and must be tried according to the due 
process of law. This is not so wnder the re- 
call. It is in fact taking the seasoned and 
staid traditions of impeachment, and _ trans- 
lating them into a trial by tumult. The or- 
derly processes of regulated justice are to be 
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converted into a sporadic assault, born of hate 
and disappointment. The dignified minister of 
the established law, ennobled by the grandeur 
of his lofty station and disciplined by the pres- 
sure of a sober responsibility, is to be de- 
graded by the impending threat and distract- 
ed by the uncertainty of a precarious tenure. 

The misguided or malignant passions of an 
unimportant fragment of the community may 
recklessly accuse the most stainless judge, 
and, by a groundless charge, put suspicion in 
the place of confidence, and distrust in the 
place of faith. 

The lying litigant, baffled in his mendacious 
effort to subsidize the court to make secure 
his fabricated cause, lays his unscrupulous 
hand upon this ruthless weapon to strike from 
public esteem the upright judge. 

The culpable confederates of the convicted 
criminal, audacious in that freedom which has 
foiled detection, and angered at the thought 
that tardy justice has overtaken one of their 
members, can assemble and foment the neces- 
sary and irresponsible fraction to put on trial 
the conservator of public honor. The corpo- 
rate bandit, marauding through the legitimate 
fields of honest commerce and finally con- 
demned by the firm hand of an incorruptible 
court, can turn its passive chagrin into active 
revenge and summon sufficient of its depend- 
ents to write a recall. 

The agrarian agitator, whose uplifted hand 
is always against the substance and the sym- 
bols of order, unable to write his crooked 
creed into the court’s decrees, will call for 
venal volunteers to rebuke the judge who 
dared deny his loud protestations. 

The reformer, whose righteous zeal and un- 
balanced judgment make him at once the most 
attractive and most dangerous of men, will 
find the courts archaic and too rigid bound 
to serve the elastic purpose of his pretentious 
programme, and his honest wrath will stir the 
souls of his faithful followers to issue a re- 
call in the name of all political virtue. 

The “boss,” who in the flush of full success 
sits in the shadow of the throne, and who 
even in defeat still reigns a mighty ruler in 
the empire of intrigue, will touch the mys- 
terious sources of his unjust powers with 
deft and secret sign, and swarms of satraps 
will rise in mockery of the voice of an out- 
raged community to indict the fearless judge. 

The daring demagogue, whose eager ear 
catches the first sound of discontent, and 
whose strident voice swells it into a volume 
of protest against oppression, whose whole 


platform is the appropriated grievances of the 
community, will make of the recall a recurring 
opportunity to put himself in flexible adjust- 
ment with the superficial sentiment of the 
community. 

The recall is a political indictment found 
without evidence, charging no offense, moral 
or legal, presented to the entire community as 
a court. The defendant is stripped of all pre- 
sumptions. He cannot answer the charge, be- 
cause no charge is necessary to convict him. 

The answer is made that the recall simply 
affords the judge an opportunity to go before 
the people at another election. 

Yes; but how does he go? Does he go as 
a clean-hearted, clear-headed candidate, rest- 
ing his claims upon his ability as a judge or 
his honor as a man? Does he go with pride 
gathered as the fruits of a useful life? Does 
he go as the embodiment of courage and pa- 
triotism? No; he goes with character dis- 
mantled by the attacks of those who would 
destroy him. He goes with his oath of office 
broken by the furtive whisperings of those 
who hold a grudge. He goes with his honor 
stained by the vulgar hands of the reckless ac- 
cuser. He goes, leaving his family at home 
in the shadow of disgrace. He goes impugned, 
impeached, outraged, and dishonored, not so 
much to regain the worthless office, but to 
restore his shattered fame and recover his 
foreclosed honor. 

How will it finally affect the character of 
our judiciary? What ultimate contribution 
will it make to the stability of good govern- 
ment? 

As I see it, the man of dignity and honor 
will not submit himself to the possibilities 
of degradation by the recall. No one but 
the spineless seeker for office would place 
himself in the hands of an irresponsible frac- 
tion of the community. The idle invertebrate, 
gambling on his versatile capacity to adjust 
himself to every whim of discontent and the 
caprice of every faction, may lend his protean 
genius to this scheme of judge baiting. 

The irresolute timeserver may speculate 
upon his negative ability to do and say noth- 
ing from which the community could draw 
any conclusion on any subject. 

But the lofty character, the stout heart, and 
the ripe experience of the man fitted to deter- 
mine the great issues of life, liberty, and 
property, will decline the probationary tenure. 
—From address delivered in House of Rep- 
resentatives, May 23d, 1911. 
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The Issues of Reform 
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“§ E have so complicated 
our machinery of 
government, we have 
made it so difficult, so 
full of ambushes and 
hiding places, so in- 
direct, that, instead 
of having true repre- 
sentative government, we have a great 
inextricable jungle of organization in- 
tervening between the people and the 
processes of their government; so that 
by stages, without intending it, without 
being aware of it, we have lost the pu- 
rity and directness of representative 
government. What we must devote 
ourselves to now is not to upsetting our 
institutions, but to restoring them. 

Undoubtedly we should avoid excite- 
ment and should silence the demagogue. 
The man with power, but without con- 
science, could, with an eloquent tongue, 
if he cared for nothing but his own 
power, put this whole country into a 
flame, because the whole country be- 
lieves that something is wrong and is 
eager to follow those who profess to be 
able to lead it away from its difficulties. 
But it is all the more necessary that we 
should be careful who are our guides. 
The processes we are engaged in are 
fundamentally conservative processes. 
If your tree is diseased it is no revolu- 
tion to restore to it the purity of its sap, 
to renew the soil that sustains it, to re- 
establish the conditions of its health. 
That is a process of life, of renewal, of 
redemption. 

There is no ground for alarm, there- 
fore. We are bent upon a perfectly 
definite programme, which is one of 
health and renewal. 


Corporate Control of Politics and Life. 


Let us ask ourselves very frankly 
what it is that needs to be corrected. 
To sum it all up in one sentence, it is 
the control of politics and of our life 
by great combinations of wealth. Men 
sometimes talk as if it were wealth we 
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were afraid of, as if we were jealous 
of the accumulation of great fortunes. 
Nothing of the kind is true. America 
has not the slightest jealousy of the 
legitimate accumulation of wealth. 
Everybody knows that there are hun- 
dreds and thousands of men of large 
means and large economic power who 
have come by it all perfectly legitimate- 
ly not only, but in a way that deserves 
the thanks and admiration of the com- 
munities they have served and devel- 
oped. But everybody knows, also, that 
some of the men who control the wealth 
and have built up the industry of the 
country seek to control politics and also 
to dominate the life of common men in 
a way in which no man should be per- 
mitted to dominate. 


Bipartisan Political Machines. 


In the first place, there is the notori- 
ous operation of the bipartisan political 
machine,—I mean the machine which 
does not represent party principle of 
any kind, but which is willing to enter 
into any combination, with whatever 
group of persons or of politicians, to 
control the offices of localities and of 
states and of the nation itself in order 
to maintain the power of those who di- 
rect it. This machine is supplied with 
its funds by the men who use it in order 
to protect themselves against legislation 
which they do not desire, and in order 
to obtain the legislation which is neces- 
sary for the prosecution of their pur- 
poses. 

The methods of our legislatures make 
the operations of such machines easy 
and convenient, for very little of our 
legislation is formed and effected by 
open debate upon the floor. Almost all 
of it is framed in lawyers’ offices, dis- 
cussed in committee rooms, passed with- 
out debate. Bills that the machine and 
its backers do not desire are smothered 
in committee; measures which they do 
desire are brought out and hurried 
through their passage. It happens again 
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and again that great groups of such bills 
are rushed through in the hurried hours 
that mark the close of the legislative ses- 
sions, when everyone is withheld from 
vigilance by fatigue, and when it is pos- 
sible to do secret things. 

When we stand in the presence of 
these things and see how complete and 
sinister their operation has been, we cry 
out with no little truth that we no longer 
have representative government. 


Initiative and Referendum. 


Among the remedies proposed in re- 
cent years have been the initiative and 
referendum in the field of legislation, 
and the recall in the field of administra- 
tion. These measures are supposed to 
be characteristic of the most radical pro- 
grammes, and they are supposed to be 
meant to change the very character of 
our government. They have no such 
purpose. Their intention is to restore, 
not to destroy, representative govern- 
ment. It must be remembered by every 
candid man who discusses these matters 
that we are contrasting the operation of 
the initiative and the referendum, not 
with the representative government 
which we possess in theory and which 
we have long persuaded ourselves that 
we possessed in fact, but with the actual 
state of affairs, with legislative processes 
which are carried on in secret, respond- 
ing to the impulse of subsidized ma- 
chines and carried through by men whose 
unhappiness it is to realize that they 
are not their own masters, but puppets 
in a game. 

If we felt that we had genuine repre- 
sentative government in our state legis- 
latures, no one would propose the initia- 
tive or referendum in America. They 
are being proposed now as a means of 
bringing our representatives back to the 


consciousness that what they are bound 
in duty and in mere policy to do is to 
represent the sovereign people, whom 
they profess to serve, and not the pri- 
vate interests which creep into their 
counsels by way of machine orders and 
committee conferences. The most ar- 
dent and successful advocates of the ini- 
tiative and referendum regard them as 
a sobering means of obtaining genuine 
representative action on the part of leg- 
islative bodies. They do not mean to 
set anything aside. They mean to re- 
store and reinvigorate, rather. 


The Recall. 


The recall is a means of administra- 
tive control. If properly regulated and 
devised it is a means of restoring to 
administrative officials what the initia- 
tive and referendum restore to legisla- 
tors,—namely, a sense of direct responsi- 
bility to the people who chose them. 

The recall of judges is another mat- 
ter. Judges are not lawmakers. They 
are not administrators. Their duty is 
not to determine what the law shall be, 
but to determine what the law is. Their 
independence, their sense of dignity and 
of freedom, is of the first consequence 
to the stability of the state. To apply 
to them the principle of the recall is to 
set up the idea that determinations of 
what the law is must respond to popular 
impulse and to popular judgment. It is 
sufficient that the people should have the 
power to change the law when they 
will. It is not necessary that they should 
directly influence by threat of recall 
those who merely interpret the law al- 
ready established. The importance and 
desirability of the recall as a means of 
administrative control ought not to be 
obscured by drawing it into this other 
and very different field. 








The Perils of the Judicial Recall 
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ONSIDER for a mo- 

4 ment what will be 

the necessary work- 

ing of the judicial 

recall. We all know 

that from time to time 

there arise in all 

courts cases which 

enlist great popular interest. Some- 

times they are cases in which men are 

accused of crime, and there is a well- 

founded and general public abhorrence 

of the crime. 1 submit that the tendency 

of the public in their abhorrence of a 

great crime is to assume that the man 

who is declared by the police authorities 

to be responsible for it is responsible, 

to overlook questions of evidence as to 

whether he be the true criminal, and 

questions as to the degree and character 

of his guilt, and to assume that the man 

who is charged is the man who is guilty. 

The more atrocious the crime the more 

general and customary is this tendency 

to condemn a person who is charged 
with its commission, 

Sometimes questions which attract 
public interest are questions having a 
political bearing. In our complicated 
system of government it frequently hap- 
pens that questions are submitted to the 
courts upon the determination of which 
must depend the success of one party or 
another in establishing its views or in 
securing the control of the machinery 
of government. It is but a few days 
since the courts of my own state passed 
upon a question as to the validity of the 
apportionment of the state, and upon 
their decision rested, perhaps, the ques- 
tion whether one or the other of the 
great political parties should have control 
of the government of the state. 

Such cases are frequently arising in 
all of our states, and it frequently hap- 
pens that there is great public excite- 
ment, intense interest, strong desire to 
have the decision in accordance with the 
views of political partisans, who natural- 
ly consider the view of their own party 
to be the correct view. 

Sometimes such auestions arise from 
the conflict of religious opinions. I 


have heard it said that courts can never 
pass upon religious questions. Would 
any one say that no court can en- 
force the provisions of our Constitution 
in favor of religious liberty? New sects 
are continually arising in our country, 
and the votaries of the religious views 
of those sects are at the beginning small 
and insignificant minorities. Questions 
regarding their rights as religious bod- 
ies, questions regarding their rights to 
freedom of worship and of expression, 
are protected by the provisions of our 
Constitutions; and against the wish, 
against the prejudice, against the pas- 
sion of the vast majority of the people, 
the courts, and the courts alone, can 
maintain the rights of the few to pur- 
sue the dictates of their own conscience, 
rather than the will of the majority. 

Sometimes questions arise upon those 
limitations which our Constitutions im- 
pose upon the action of legislatures and 
executive officers and people alike, by 
those great rules that protect liberty and 
property against the power of govern- 
ment wherever it be vested. 

Now, picture a judge before whom 
one of these cases is brought. A few 
people, a single man, is upon one side. 
The powers of a government are upon 
the other side. For the few and the 
weak there stand only the rules of law. 
Upon the other side stands the public 
desire to have a decision in accordance 
with the public interest or the public 
feeling. Picture to yourselves the judge 
who is called upon to decide one of 
those cases, and consider what his frame 
of mind and condition of feeling must 
be when he knows that, if he decides 
against public feeling, immediately a 
recall petition will be signed and 
filed. , 

In the year of the Declaration of In- 
dependence the temporary legislative 
body of Massachusetts undertook to 
frame a Constitution for the state, and 
sent to the different towns of the state 
a request for their consent to the estab- 
lishment of such a Constitution. On the 
Ist of October, 1776, the people of Con- 
cord in their town meeting adopted a 
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applied to the judiciary. Senator Root has won an international reputation as a 
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resolution refusing to accept a Consti- 
tution so framed. Among their reasons 
they said that they refused “because we 
conceive that a Constitution in its proper 
sense intends a system of principles es- 
tablished to secure the subject in the 
possession and enjoyment of the rights 
and privileges against any encroachment 
of the governing party.” That reason 
applies, whether the governing party be 
a king or a president or a legislature or 
the people at the polls. The Constitu- 
tion in its just sense intends to secure 
the subject in the possession and enjoy- 
ment of his rights and privileges against 
any encroachments of the governing 
party. 

The men who sent back that answer, 
that they would not accept a Constitu- 
tion framed by the legislature which 
ought to be restrained by the Constitu- 
tion, were the very men who stood at 
Concord Bridge and had the courage to 
fire the first shots against the over- 
whelming power of England. I trust, 
I believe, that the spirit of Concord, of 
1776, has not died out among the Ameri- 
can people, and that they are not yet 
ready to put the judge, who alone can 
maintain the rights of the citizen against 
the governing party, at the immediate 
mercy of the governing party. We are 
not yet ready to say to the judge whom 
we put upon the bench to maintain the 
great principles of justice, “You shall 
maintain them under the penalty of be- 
ing deprived of your office and being dis- 
graced for life if you oppose the will of 
the governing body.” 

I conceive that this provision for the 
recall of judges is fundamental in its 
character, and in a considerable measure 
a negation of the true principles of our 
government. I think it goes to the very 
basis of our free government, and I will 
proceed to state why I think it differs 
from the other provisions [initiative 
and referendum] which I dislike. 
I have no quarrel with the gentle- 
men who extol the wisdom of the people. 
I believe that in the long run, after ma- 
ture consideration and full discussion 
and when conclusions are reached under 
such circumstances as to exclude the in- 
terests or the prejudice or the passions 
of the moment, the decisions of the 
American people are sound and wise. 


But they are sound and wise because the 
wisdom of our fathers devised a system 
of government which does prevent our 
people from reaching their conclusions 
except upon mature consideration, after 
full discussion, and when the dictates of 
momentary passion or self-interest are 
excluded. 

The framers of our government were 
largely men who had been bred and had 
inherited deep religious convictions, and 
among those convictions was the realiza- 
tion of the fact that, among all the vir- 
tues that it is incumbent upon men to 
cultivate and to seek, the virtue of self- 
restraint stands one of the first. That 
view of human strength and weakness 
lies at the bottom of the religion which 
we all profess. Whatever be the creed, 
the denomination, the name underlying 
the religion of all of us, as it underlay 
the religions of the framers of our gov- 
ernment, is the knowledge that we are 
fallible, prone to evil, weak in the face 
of temptation, liable to go astray, and 
that we sorely need to restrain ourselves 
from the following of our own impulses 
by the rule of principles—principles of 
religion, principles of morality, princi- 
ples of justice. We know that but for 
some ruling principle we are sure to err, 
and that our holding to the straight path 
depends upon our fidelity not to the im- 
pulse or the wish of the moment, but our 
fidelity to the principles that control our 
lives and conduct. 

Many of the framers of the Republic 
were men who inherited the traditions of 
a theocratic government, in which men 
were controlled, as against their own im- 
pulses and passions, by the dictates that 
were handed down in the revelation from 
the Divine Ruler. In a belief which we 
cannot gainsay to-day, they undertook to 
establish for this government a code of 
fundamental principles of justice, of 
equality, principles formulated in specific 
rules of conduct to make practical their 
application. Those principles we de- 
scribe as the constitutional limitations of 
the national and the state Constitutions : 

“No man shall be deprived of his prop- 
erty except by due process of law.” 

“Private property shall not be taken 
for public use except upon due compen- 
sation.” 
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“No man shall be compelled to be a 
witness against himself.” 

“No man shall be twice put in jeopardy 
for the same offense.” 

And all the others, that great array of 
the fundamental and essential principles 
by which the American Republic has im- 
posed restraints upon itself against its 
own interest of the moment, its own 
wishes of the moment, its own prejudice 
and passion of the moment; that great 
array of the fundamental rules of jus- 
tice, of liberty, of human rights, which 
I say the American Republic has im- 
posed upon itself,—is the great secret of 
the success of the American experiment 
in government, the maintenance of jus- 
tice and order, individual liberty and in- 
dividual opportunity in this vast Conti- 
nent, among these ninty million people. 
And for the maintenance of those rules 
of justice our fathers provided that the 
government which may seek, under the 
interest or the passion of the moment, to 
override them, shall be withheld by the 
judgment of a body of public officers 
separated from the interests and passions 
of the hour, with no pride of opinion be- 
cause of having made a law, with no lust 
for power because of a desire to execute 
a law, with a strong hand according to 
individual opinion as to what may be 
best; but impartial, sworn only to the 
administration of justice, without inter- 
est, without fear, and without favor. 
They intrusted the maintenance of these 
rules to a body of judges, who were to 
speak the voice of justice without fear 
of punishment or hope of reward. 

It is the establishment of this system 
of rules, fundamental rules, intrusted for 
their declaration and maintenance to a 
body of impartial judges, that is the 
great contribution of America to the 
political science of the world, the great 
contribution of America to the art of 
self-government among men. 

The essential difference between the 
establishment of one of these great rules 
of right conduct in a Constitution and 
the enactment of a law either by a legis- 
lature or by a people, is that the funda- 
mental rule is established upon consider- 
ations of abstract justice. The rule is 
established when no one has any concrete 
interest to be affected, when no one is 


desirous of doing the wrong thing that 
the rule prohibits, or of undoing the 
right thing that the rule maintains. It is 
then that the voice of an intelligent peo- 
ple is the voice of God, when upon con- 
siderations of justice, when considering 
what is right and fair and makes for jus- 
tice and liberty, a people establish for 
their own control and restraint a rule of 
right; and the abstract rule is necessary 
because when the concrete interest comes 
into play, because when the passion of 
the moment comes into play, because 
when religious feeling is rife, when po- 
litical feeling is excited, when the desire 
for power or the desire to push forward 
a propaganda of views comes into play, 
then the inherent weakness of human na- 
ture makes it certain that the great and 
fundamental principles of right will be 
disregarded. 

This provision for the recall of judges 
strikes at the very heart of that funda- 
mental and essential ‘characteristic of our 
system of government. It nullifies it; it 
sets it at naught; it casts to the winds 
that protection of justice that our fathers 
established and that has made us with 
all our power a just and orderly people. 
For when we say to the judge upon the 
bench, who is bound to assert the rules 
of justice established in a Constitution 
long years before for the restraint of the 
people in their passion or their preju- 
dice, You shall decide for the rules of 
justice at your peril; when we say to 
the judge, If you maintain the abstract 
rule of justice against the wish of the 
people at the moment you shall be turned 
out of office in ignominy,—we nullify the 
rule of justice, and we establish the rule 
of the passion, prejudice, and interest of 
the moment. 

So I say that this provision strikes at 
the very heart of our system of govern- 
ment. It goes deeper than that. This 
provision is not progress; it is not re- 
form; it is degeneracy. It is a move- 
ment backward to those days of misrule 
and unbridled power out of which the 
world has been slowly progressing under 
the leadership of those great men who 
established the Constitution of the United 
States. It is a move backward to those 
davs when human passion and the rule 
of men obtained, rather than the law and 
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the rule of principles, for it ignores, it 
sets at naught, the great principle of 
government and of civilized society, the 
principle that justice is above majorities. 

I care not how small may be the num- 
bers of a political faith or a religious 
sect, I care not how weak and humble 
may be a single man accused of however 
atrocious a crime, time was when the 
feelings and the passions and the wish of 
a majority determined his rights and 
oftentimes his right to life; but now, in 
this twentieth century, with all the light 
of the civilization of our times, after a 
century and a quarter passed by this 
great and free people following the foot- 
steps of Washington, Hamilton, Jeffer- 
son, and Madison, now, with all the peo- 
ples of the world following their foot- 
steps in the establishment of constitu- 
tional governments,—the hand of a sin- 
gle man appealing to that justice which 
exists independently of all majorities has 
a power that we cannot ignore or deny 
but at the sacrifice of the best and the 
noblest elements of government. 

There is such a thing as justice, and 
though the greatest and most arrogant 
majority unite to override it, God stands 
behind it, the eternal laws that rule the 
world maintain it; and if we attempt to 
make the administration and award of 
justice dependent upon the will of a ma- 
jority we shall fail, and we shall fail 
at the cost of humiliation and ignominy 
to ourselves. 

I do not envv the men who prefer the 
uncontrolled rule of a majority free from 
the restraints which we have imposed 
upon ourselves, to the system of orderly 


government that we have now estab- 
lished. I do not envy the men who 
would rather have the French constit- 
uent convention, controlled by Marat 
and Danton and Robespierre, than to 
have a Supreme Court presided over by 
Marshall; who would rather have con- 
clusions upon a question of justice 
reached by a popular election on the 
basis of newspaper reports than to have 
the impartial judgment of a great court. 
I do not envy the men who have no 
sympathy with Malesherbes and De Séze 
pleading for the lawful rights of Louis 
XVI. against the dictates of the majority 
of the French capital in 1793. 

I do not envy the men who see nothing 
to admire in John Adams defending the 
British soldiers against the protest of his 
neighbors and friends and countrymen 
after the Boston Massacre. Rather, 
would I feel that my country loves jus- 
tice, and possesses that divine power of 
self-restraint without which the man re- 
mains the child, the citizen remains the 
savage, and the community becomes the 
commune; that my country has carried 
into its system of law, and, whatever be 
its wish for the moment, whatever its 
prejudice, whatever its passion for the 
moment, will forever maintain as of 
greater importance than any single issue, 
or any single man, or anv single interest, 
that reverence for the eternal principles 
of justice which we have embedded in 
our fundamental law as our nearest ap- 
proach to the application of the Divine 
command to human affairs —From ad- 
dress delivered in the Senate of the 
United States on August 7th, 1911. 











Should Judges Be Excepted from 
Recall > 


BY HON. T. J. WALSH 
of Helena, Montana 


a I is nowhere proposed to 
make the principle of the 
recall specially applicable 
to judges, but in the gen- 
eral assault upon the sys- 
tem it is insisted that at 
least an exception should 
be made in the case of 
such officers, and it is in 
connection with them par- 
ticularly that it is urged that it offends against 
the requirement of the Constitution that the 
government of each state shall be republican 
in form. 


The Antirepublican Argument. 


As to this claim there is not in it sufficient 
of substance on which to hang anything that 
can be dignified as argument. To advance it 
is to excite distrust of any accompanying com- 
ment on the expediency or wisdom of the 
proposed departure from the prevailing or- 
der. In the presentation of this feature of 
the subject it is usually coupled with the in- 
itiative and referendum, the group of related 
innovations, it is said, operating to character- 
ize any scheme of government of which they 
are essential parts as democratic in form as 
contrasted with a Republic. 

In this connection profuse reference is made 
to comments of various statesmen of revolu- 
tionary times, warning or denunciatory in char- 
acter, on the evils and perils of unrestrained 
democracy and on the necessity of an inde- 
pendent judiciary. It is ventured that the 
clause of the Constitution appealed to was in- 
serted as a safeguard against the dangers that 
inhere in the democracy, one of which is the 
destruction of the independence of the judici- 
ary, a result which, it is assumed, will ensue 
when the judges are subject to be recalled by 
the people who elect them. Until this ingeni- 
ous theory was advanced it was quite gener- 
ally, it might be said universally, believed that 
the word “republican,” as employed in the 
clause in question, was used by way of con- 
trast to “monarchical.” 

It was dread of pretensions to kingship 
which might be set up in some of the states 
that inspired the provision to which reference 
has been made, if the testimony of history is of 
any consequence whatever. It is companion 
to that part of the last clause of the 9th sec- 
tion of the Ist article prohibiting Congress 
from granting any title of nobility, and the 
corresponding provision of the 10th section, 
forbidding the states from making any like 
grant. Referring to those provisions conjoint- 
ly, Cooley says: 





“The purpose of these is to protect a union 
founded on republican principles and com- 
posed entirely of republican members, against 
aristocratic and monarchial innovations.” 
(Cooley, Const. Lim. 6th ed. 28.) 

Whatever persuasiveness there might be in 
the line of alleged reasoning at which the con- 
clusion is reached that the systems adverted 
to affect a state government with a fatal an- 
tirepublican character must appertain to the 
initiative and referendum, not to the recall. 
The former secures what has been appropri- 
ately called direct legislation by the enact- 
ment of a law in the one case, and its nullifi- 
cation in the other. Therein lies the vice, as 
it is claimed, of the system, the essential char- 
acteristic of a government republican in form 
being, it is said, that its laws are made by 
delegates or representatives of the people, not 
by the people themselves, except as they are so 
represented. The recall, on the contrary, has 
no reference to direct legislation. It has its 
field only in the case of representatives chosen 
to make the laws, to construe them, or to ad- 
minister them. It can operate only in a gov- 
ernment which is republican in form. It is 
coupled in the public mind with the initiative 
and referendum only because it is the purpose 
of both systems to secure a higher degree of 
faithfulness on the part of the legislative rep- 
resentatives. 

By the former the people undo what their 
representatives have done amiss, as they be- 
lieve, or enact such measures as they have 
been remiss in omitting to sanction. The 
primary purpose is not to supplant, but to 
supplement, the representative system, that it 
may be more truly representative. The incen- 
tive to procure legislation by corrupt measures 
is largely withdrawn, it is argued, when the 
product must run the gantlet of popular ap- 
probation to which it may be subjected by the 
referendum. Indifference to the demands of 
the people in the matter of legislation, often 
enforced by platform pledges, will vanish, it 
is contended, when the certainty confronts the 
legislator that they will be secured, anyway, 
through the initiative. By the recall he is 
displaced with a view to obviating the neces- 
sity of a resort to the initiative or referendum 
or as a penalty for compelling it. 

However, then, the system of direct legis- 
lation may encroach upon the essential char- 
acter of a republican form of government, 
the recall is not amenable at all to the stric- 
tures of its critics in that direction. It is 
sufficient to say, in passing, that the supreme 
court of Oregon in an opinion written by 
Judge Bean, since appointed United States 
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district judge, in which all of his associates 
concurred, has held that the argument is un- 
sound and untenable even as addressed to the 
initiative and referendum. (Kadderly v. Port- 
land, 44 Or. 118, 74 Pac. 710, 75 Pac. 222). 
It would be surprising if any court did reach 
any other conclusion in view of the prevalence 
of the town-meeting system throughout New 
England at the time of the adoption of the 
Constitution, a feature of the state govern- 
ment which, still persisting, has been extolled 
s “the wisest invention ever devised by the 
work of man for the perfect exercise of self- 
government and for its preservation.” 


Direct Legislation Not Antirepublican. 


It apparently did not occur to the fathers 
of the Constitution that those states in which 
the people were permitted to legislate directly 
in respect to certain affairs, where the method 
of a pure democracy constituted a part of their 
system of government, were, by reason of 
that fact, ineligible to membership in the 
Union. They were all admitted, yea, invited 
to come in, with such local governments as 
prevailed among them. By the very act of 
admitting their Representatives in Congress 
that body determined that such existing gov- 
ernments were republican in form; and so 
with respect to the systems devised by the 
people of the new states as they were sever- 
ally taken into the Union. In Luther v. Bor- 
den, 7 How. 1, 12 L. ed. 581, the Supreme 
Court of the United States said: 

“When the senators and representatives of 
a state are admitted into the councils of the 
Union, the authority of the government under 
which they are appointed, as well as its re- 
publican character, is recognized by the proper 
constitutional authority.” 


Constitutional Meaning of “Republican.” 


The extreme to which the people of a state 
may go in forming a scheme of local govern- 
ment, without transgressing against that pro- 
vision of the national Constitution which ad- 
monishes them that it must be republican in 
form, may be gathered from the fact—a cir- 
cumstance involved in the case last above re- 
ferred to—that Rhode Island, unlike the oth- 
ers of the original states, adopted no new Con- 
stitution pursuant to the recommendation of 
Congress upon the adoption of the Declara- 
tion of Independence, but proceeded under the 
charter granted by Charles the II. in 1663, 
with only such changes as were necessary to 
adapt it to their condition and rights as an 
independent state. It took a rebellion to 
change the antiquated system which was rec- 
ognized for over half a century, whatever its 
vices and weaknesses may have been, as at 
least republican in form. It will be impossible 
to condemn any state Constitution as antire- 
publican, if a parallel can be found for the 
supposed obnoxious feature in the Constitu- 
tion of any one of the thirteen original states 
as it existed at the time the Federal govern- 
ment came into existence. So the United 
States Supreme Court said in Minor v. Hap- 
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persett, 21 Wall. 162, 22 L. ed. 627, using the 
following language: “No particular govern- 
ment is designated as republican; neither is 
the exact form to be guaranteed in any man- 
ner especially designated. The guaranty neces- 
sarily implies a duty on the part of the states 
themselves to provide such government. All 
the states had governments when the Consti- 
tution was adopted. In all the people partici- 
pated to some extent through their represent- 
atives elected in the manner especially pro- 
vided. These governments the Constitution 
did not change. They were accepted precisely 
as they were, and it is therefore to be pre- 
sumed that they were such as it was the duty 
of the states to provide. Thus we have un- 
mistakable evidence of what was republican 
in form within the meaning of that term as 
employed in the Constitution.” 

Let this test be applied to the recall as it 
affects the judicial office. At the time the Con- 
stitution was adopted, in no instance was either 
the governor or any of the judges elected by 
the people. The latter were uniformly either 
appointed by the governor, or elected by the 
legislature. In New Hampshire, Massachu- 
setts, Connecticut, Rhode Island, Pennsylvania, 
and South Carolina they could be removed by 
address of that body, a majority vote sufficing 
in Rhode Island and Pennsylvania. Bear in 
mind, by address,——not by impeachment. 
While impeachment proceedings contemplate 
definite charges and a trial, neither the one 
nor the other is requisite in the case of re- 
moval by address. A simple vote ends the 
official career of the individual against whom 
it is successfully leveled. This method of 
terminating the official life of the incumbent 
of a judicial office was borrowed from the 
English system, under which, since the revo- 
lution of 1688, judges have been and still are 
removable by a majority vote of each House 
of Parliament. In Rhode Island the tenure 
was even more precarious, a majority of all 
the members in joint committee sufficing to 
accomplish the retirement of a judge. The 
Constitution of that state, adopted in 1842, 
superseding the old colonial charter, provided 
that “Each judge shall hold his office until his 
place be declared vacant by a resolution of 
the general assembly to that effect.” 

The ancient patent under which the colony 
was originally governed gave to the inhabit- 
ants “the power to place or displace officers 
of justice as they or the greater part of them 
shall by free consent agree to.” 

Confessedly, Pennsylvania and Rhode Island 
came into the Union enjoying a “republican 
form of government.” So that, to maintain 
that a Constitution embodying the recall ap- 
plicable to the judicial office is antirepublican, 
we are driven to the conclusion that a state 
under whose fundamental law judges are elect- 
ed by a majority vote of the legislature and 
are removable by a majority vote of the leg- 
islature is republican in form, while that state 
whose judges are elected by the vote of the 
people and who are removable by a majority 
vote of the people is not. ‘That phase of the 
question may be dismissed. The question is 
exclusively one of political expediency. 
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Exception of Judges from Recall. 


As suggested before, it has never been seri- 
ously contemplated to make the recall appli- 
cable solely to judges, as might be gathered 
from some of the discussions in which the 
question has been involved. The inquiry pre- 
sents the advisability of a general recall sys- 
tem and then an exception of judges from its 
operation. A very brief reference to the sub- 
ject in its general aspect must suffice here. 
As to all purely administrative offices the 
question is not perhaps very important. It 
must be admitted that as to all such the sys- 
tem is ideal except in the contemplation of 
those who regard the people as fickle, vascil- 
lating, “unstable as water,” and likely to em- 
broil themselves in constantly recurring elec- 
tions by continued resort to this method of 
relief from fancied grievances. Such an ar- 
gument might be quite forcible as applied to 
the people of San Domingo, Venezuela, or 
Guatemala, but it is a reform to the adoption 
of which the people of the United States are 
invited—not those of Latin America, not a 
race of turbulent fanatics like those that 
crowded the court of Herod, nor a primitive 
people like those that made “unstable Athens 
heave her noisy seas.” 

It is exceedingly difficult to understand why 
it is good business policy in every great cor- 
poration to retain, when it can, the right to 
dismiss its secretary, auditor, or treasurer at 
will, but is impolitic for the people to retain 
the ‘right to dismiss a county clerk or a state 
treasurer when they see fit to do so. A busi- 
ness man or corporation is sometimes forced 
to enter into a long-time contract in order to 
secure or retain the services of a valued serv- 
ant, but it is avoided, for obvious reasons, 
whenever unnecessary. Usually such contracts 
bind both parties. The public servant, per- 
forming similar services, has his employer 
bound, but he may escape the obligations of 
his services at any time by resigning. As to 
the legislative office, it affords such a check 
upon a career of corruption, regrettably not 
infrequent, particularly in municipal councils, 
as ought to commend it generally with re- 
spect to such. In respect to such offices, a 
course of conduct extending over a consider- 
able period of time may bring conviction of 
guilt to all intelligent observers that can not 
be resisted, and yet evidence sufficient to ex- 
pel be entirely unavailable. 

What ground is there fer making any dis- 
tinction in reference to those public servants 
upon whom devolve the judicial function ? 
The expression “public servants” is used ad- 
visedly in connection with judges upon the 
authority of the Supreme Court of the United 
States, which said, in Luther v. Borden: 
“Tudges must enforce such (Constitu- 
tion) as the people themselves, whose judicial 
servants they are, have been pleased to put 
into operation.” 

It is the theory of our government that 
the whole body of sovereign people. as though 
they were one sovereign, desire that justice 
should be administered and lawlessness pun- 
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ished. They employ and depute judges to 
perform the work for them. It is a specu- 
lation quite in keeping with the sacred char- 
acter of the judicial office that regards the oc- 
cupant of it, in a special manner, as the min- 
ister of divine justice, dispensing to each, with 
such feeble light as finite intelligence and 
— may, such measure as may be his 
ue. 

If we were to conceive his appointment to 
come from the Infinite Wisdom, we must like- 
wise conceive that the recall awaits his first 
lapse from rectitude. An error in judgment 
would be overlooked, not attributable to sloth 
or persistence in vices that cloud the reason. 
The decay of the faculties from advancing age 
or illness would call it into immediate action. 
The upright judge would have no occasion to 
fear its exercise until it would be merciful 
to employ it. Theoretically it is ideal, particu- 
larly in the case of judicial officers, if we as- 
sume that the majority of the people have the 
intelligence and virtue to use it aright. 


Popular Election of Judges. 


At the time the experiment in self-govern- 
ment was first tried on this continent they 
were not considered as possessing either in 
sufficient degree to make a wise choice of 
judges possible or likely by popular vote, and 
accordingly, as stated, in not-one of the thir- 
teen original states, at the time of the adop- 
tion of the Federal Constitution, were judges 
elected by the people. 

Now, in thirty-four of the forty states the 
judges are chosen by popular election. These 
include Georgia, which went to the elective 
system in 1798, the imperial state of New 
York, which followed in 1846, and North Caro- 
lina, which adopted the popular method re- 
cently. The overwhelming sentiment of the 
people of the United States is that the people 
of the states, respectively, are competent to 
choose their judges, and the experience of a 
century has fully justified that confidence. 


The Federal system of appointment for life, 
as distinguished from the state system of elec- 
tion for limited terms, is commended in many 
quarters as immeasurably superior. However 
it may be in other parts of the country, it 
is observed that in our section, at least, the 
Federal judges are selected very largely from 
those whose talents were discerned by the 
people, and who had by them been elected to 
high judicial position. Vandevanter in Wy- 
oming; Field, Sawyer, Ross, and De Haven 
in California; Bean and Wolverton in Ore- 
gon; Hawley in Nevada; Hunt in Montana; 
and Rudkin in Washington, are of this class. 
There is not an argument that has ever been 
advanced against the recall of judges that is 
not equally forcible when anplied to the 
election of judges by the people in the first 
instance. 


Independence of Judiciary. 


The main contention, about which the ar- 
gument invariably proceeds, is that the re- 
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call would rob or tend to rob the judge of 
his independence, impelling him constantly, in 
his official acts, to court the favor of the 
people by consulting their hopes concerning 
litigation before him and conforming his judg- 
ments to the desires of the majority. That is 
exactly the line of argument that has been 
vainly pursued for over a century to stem the 
tide of democracy as it involves the judicial 
ome. . «. 

The desirability of independence in the ju- 
diciary, all will concede, and obviously no 
unnecessary test, in addition to those inherent 
in the office, ought to confront the judge, lest 
there be found those whose moral stamina, 
sufficiently vigorous under other conditions, 
should be found unequal to it. I am con- 
strained to believe that in respect to litigated 
controversies in which the people at large take 
a decided interest, particularly those which 
give rise to or excite a class feeling, or are 
believed to have a political aspect, the evil is 
more likely to be that the side whose expec- 
tations are disappointed will assign the can- 
didacy of the judge for re-election in expla- 
nation of the result, if he is a candidate, 
rather than that the outcome is likely to be 
influenced by any such consideration. 

If the contest is between some wealthy and 
powerful litigants, on the one side, and some- 
one supposed to represent or whose cause 
evokes the sympathy of the so-called laboring 
class, en the other, the unfortunate judge 
assumes the risk of encountering the accusa- 
tion of the hasty and unthinking among the 
multitude, that he is owned by the “interests” 
and looks to them to renominate or re-elect 
him, or, on the other hand, that he is a truck- 
ling demagogue, bidding for the votes of the 
mob. As a general rule, subject to very 
rare exceptions, the general body of the people 
harbor no such sentiment, and listen incredu- 
lously to the imputations ‘made, as the vapor- 
ings of an unsuccessful suitor. But let any 
such conviction obtain general lodgment in the 
minds of men, and a situation arises that is 
not only to be deplored, but which calls for 
action, for at the very foundation of orderly 
government must be found the highest con- 
fidence in the administration of justice in the 
courts. Undermine that, and the whole edi- 
fice of representative government totters, and 
there remains no alternative but resort to a 
government of. force. 

Herein lies, in my judgment, the weakness 
of the Federal judiciary. The judge is be- 
lieved to be utterly independent of the people. 
He does not owe his appointment to them, 
nor does he look to them for advancement. 
No reason can ordinarily be conceived why 
he should incline his judgment to their sup- 
posed will in any case, and he is accordingly 
exempt from any suspicion in that direction. 
If he decides a case in such a way as to 
meet popular approval, the incident is regard- 
ed as the natural result of the equities of the 
case, and so speedily forgotten. But when 
the case turns in the other direction, the op- 
portunity to attribute to sinister influences its 
outcome is by no means wanting. . . It 
would be idle to attempt to disabuse the 





public mind, in this day, of the notion that 
the great interests, insiduously perhaps, but 
none the less effectively, exercise a potent in- 
fluence in the selection of Federal judges. 

While this belief prevails, a suspicion af- 
fecting his predilection is easily engendered by 
a course of decisions, whether right or wrong, 
by a Federal judge favoring such interests. 
The social aspect is not an unimportant one, 
By the methods of his selection and the char- 
acter of his duties, he is apart from the gen- 
eral mass of men who naturally assign as his 
associates and confidants the more opulent 
and influential, whose prejudices he imbibes 
and whose views he the more readily adopts. 
These are some of the considerations which 
have given rise to the belief prevalent in some 
quarters that the Federal courts are a haven 
for the big corporations that are more or 
less inclined to rapacity. 

The Federal system certainly serves, in the 
very highest degree possible, the independence 
of the judges,—that is, it makes them inde- 
pendent of the people. The system cannot be 
regarded as perfect, however, if the national 
courts fail to win and maintain the confidence 
of the great mass of citizens,—unless the peo- 
ple feel that those courts are theirs, the judges 
thereof their judges, doing their work. One 
distinguishing merit of the recall as applied to 
judges is that it operates to permit the res- 
toration of public confidence in the court pre- 
sided over by a judge against whom it was 
invoked. Why should a judge, guilty of con- 
tinual intoxication, for instance, be permitted 
to continue in office, passing upon grave ques- 
tions affecting the lives, liberties, and fortunes 
of citizens, until his term expires or he is re- 
moved by the slow and uncertain process of 
impeachment? A day is too long for him to 
sit, bringing to the duties before him a mind 
inert or befuddled from drink. 

The supreme court of my state granted a 
new trial in Finlen v. Heinze, 28 Mont. 548, 
73 Pac. 123, because the undisputed evidence 
showed that the judge who tried the case, 
while hearing, being more or less steeped in 
liquor, trafficked through a lewd adventuress 
with one of the parties to the action. 

Independence in the judiciary is undoubtedly 
a quality much to be desired. But we may 
pay too high a price to secure it. Undoubt- 
edly we do when we keep on the bench the 
obviously unworthy and unfit judge lest that 
class, small, as I insist, at best, in whom fear 
of their political future is the ruling passion, 
might be swerved from the path of right. 


Independence of Public Officials. 


Independence is not a characteristic essential 
alone in the judicial servant of the people, as 
might be imagined from the discussion of the 
subject before us. All public officers are re- 
quired to exercise it in varying degree in 
the proper discharge of their duties. The gov- 
ernor of the state, the president, is supposed 
to be equally deaf to what is called “popular 
clamor.” They enforce the law against rich 
and poor alike, high and low. It was this 
quality which endeared Andrew Jackson to 
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the American people, and gave to Theodore 
Roosevelt a popularity perhaps no less wide- 
spread. A prosecuting attorney will find daily 
exercise for the same virtue. It made Folk 
and Hughes national characters. 

And yet I cannot think of an officer against 
whom the recall might be more appropriately 
@ invoked than a recreant prosecutor who pur- 
sues the outcast and winks at the crimes of 
the high and mighty. He might, of course, 
be deterred by selfish political motives from 
proceeding against lawless strikers who shed 
innocent blood or wreck property, but I should 
rather fear his being appalled by some fran- 
chise grabbing plunderbund or domineering in- 
dustrial corporation that finds gain in oper- 
ating in violation of law. The youth of this 
state are taught by Professor Smith, holding 
the chair of political science in its rising uni- 
versity, that the “independence of public of- 
ficials which our forefathers were so anxious 
to secure has been found to be a fruitful 
source of corruption.” “A realization of this 
fact,” he says, “has been responsible for the 
introduction of the recall system under which 
the people enforce official responsibility 
through their power to remove by a vote of 
lack of confidence.” 


The Wisdom of the Forefathers. 


Our political forefathers were wise men, 
patriotic men. Amidst the wreck of the old 
order, involving social relations as well as 
political institutions, they studied to excellent 
purpose the history of government and the 
contributions to literature of those who had 
examined into its philosophy. They confessed 
their first attempt at organizing a national 
system a failure. The various state Constitu- 
tions they hurriedly threw together, as a rule, 
speedly gave place to more carefully planned 
and consistent systems. A review of these 
early charters would reveal not a few notions 
concerning the proper province of government 
now universally discarded, some of them ab- 
horrent to the general sense of our age. 

But one thing among many in the science of 
government which they did learn and know is 
that all power is liable to be abused, and 
that there is a fatal tendency in most men in 
whom it is invested to use it tyrannically. 
They recognized that there was reposed in 
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judges a vast power, and that in the nature 
of things it must be exercised without fear 
of personal responsibility, as in the case of 
administrative or executive officers, who were 
required to answer for any abuse of the power 
with which they might be charged. They 
had in mind the career of Jeffreys and the 
provisions made by the English people in the 
act of settlement against the recurrence of 
such a type on the bench, whereby judges were 
removable by the vote of the Lords and Com- 
mons. 


Removal by Address or Impeachment. 


Accordingly, in the case of nine of the 
thirteen states, as their government was ad- 
ministered at the time of the adoption of 
the Federal Constitution, judges were made 
removable by address, special provision be- 
ing made for the case of that class of of- 
ficials, usually in addition to a general pro 
vision for the impeachment of all offices. As 
a general rule, a two-thirds vote was neces- 
sary, but in Rhode Island and Pennsylvania 
a majority, as heretofore stated, sufficed. The 
two methods of removal were provided, be- 
cause impeachment was available only in the 
case of a culpable violation of law. High 
crimes and misdemeanors only warrant im- 
peachment under the Federal Constitution. 
Besides, impeachment implies a formal accu- 
sation, a trial, and proof. 

The evidence may be hard to get, the of- 
fense not grave enough to be a crime, and yet 
serious enough to condemn a judge at the 
bar of intelligent public opinion. It is a trite 
saying that a virtuous, law-abiding man does 
not become a criminal in a day,—that char- 
acter is a growth and the loss of it a de- 
cay. As Wendell Phillips put it, “A 
man may be unfit to be a judge long before 
he is fit for the state prison.’ 

The conviction seems to be quite general that 
the people should have some means other than 
impeachment to rid themselves of an unfit 
judge. The futility of resort to that method 
was demonstrated years ago. It has never 
been resorted to in England since the failure 
of the Hastings trial. n—From address de- 
livered before the Washington State Bar As- 
sociation, Spokane, Wash. July 28, 1911. 








Direct Legislation Revolutionary 


BY RALPH R. DUNIWAY 
of the Portland, Oregon, Bar 


"aT the outset it is very 
necessary to  under- 
stand what we mean 
by the initiative and 
referendum. That title 
is given to very dif- 
ferent measures. It 
is applied to the con- 
stitutional amendment adopted in South 
Dakota whereby the legislature is given 
the power to enact laws and the people 
only reserve to themselves the right to 
propose measures, which measures the 
legislature shall enact and submit to a 
vote of the electors of the state; it also 
reserves to the people the right to re- 
quire that any laws which the legisla- 
ture may have enacted shall be submitted 
to a vote of the electors of the state be- 
fore going into effect. 

The South Dakota constitutional 
amendment is not self-executing. The 
initiative power in South Dakota is noth- 
ing more than the right to petition the 
legislature to pass certain acts, or instruct 
the legislature, which right of petition or 
instruction always existed in these United 
States; and if the legislature of South 
Dakota does not enact the laws so pro- 
posed, and submit them to a vote of the 
people, no penalty can be imposed on the 
members of the legislature, nor the pro- 
posed law be enacted. The people can 
simply try to elect other members of the 
future legislature, in the hopes that the 
future legislatures will follow the in- 
structions of the people. 

This plan involves giving publicity to 
the proposed law before the legislature, 
and an opportunity to debate and amend 
the proposed law before it is acted upon. 
It prevents hasty action, it affords op- 
portunity for deliberation and discus- 
sion and amendment. The referendum 
under the South Dakota amendment is 
also within the control of the legislature, 
and is not self-executing. In South Da- 
kota they only pass laws by this method, 
not constitutional amendments. That sys- 
tem involves no revolutionary change in 
our form of representative government. 





Still, it is called the initiative and referen- 
dum. 

Any form of initiative and referendum 
which provides for deliberation and dis- 
cussion, and allows amendments, and 
provides for the protection of the in- 
dividual and the minority, is not objec- 
tionable, but commendable. 

Contrast the South Dakota plan with 
what is the initiative and referendum in 
Oregon. That title is given to the con- 
stitutional amendments adopted in Ore- 
gon. They are too long to be inserted 
here in full, but they are accessible in all 
law libraries. In Oregon the people re- 
serve to themselves power to propose 
laws and amendments to the Constitu- 
tion, and to enact and reject the same at 
the polls, independent of the legislative 
assembly ; and also reserve power at their 
own option to approve or reject at the 
polls any act of the legislative assembly 
except emergency measures. A self-exe- 
cuting constitutional amendment. 


Curtailment of Legislative Power. 


The power of the legislature to enact 
laws upon very important subjects has 
been taken away by later constitutional 
amendments passed by the people under 
the initative. In Oregon anyone can 
draft a proposed law or constitutional 
amendment, employ circulators to get the 
necessary names, file the same with the 
secretary of state four months before an 
election, and at the election it is voted 
upon by ballot title only, without oppor- 
tunity for amendment of the proposed 
act. It may escape being discussed or 
examined in the short time before the 
election. All that is contained in the 
proposed constitutional amendment or 
law is legally enacted if the title on the 
ballot is voted for by more voters than 
the voters who take the pains to vote 
against the ballot title. All the voters 
who fail to vote upon the proposition are 
presumed to be in favor of the proposed 
change. Thus the most sweeping con- 
stitutional changes may be made in Ore- 
gon by a small minority of the voters 
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voting for an attractive, catchy ballot 
title. All presumptions are in favor of 
proposed changes in our laws and Con- 
stitution. 


Removal of Safeguards. 


All the safeguards of representative 
constitutional government are removed 
in Oregon in actual practice. It is as 
easy to make a constitutional amendment 
under the initiative in Oregon as a law. 
There is a vast difference between the 
effect of calling an act an amendment 
to the state Constitution, and calling it an 
amendment to the laws of the state. The 
courts can hardly declare a constitutional 
amendment unconstitutional as in con- 
flict with the Constitution of which it is 
a part. 


Constitutionality of Initiative and Refer- 
endum. 


The effect of the initiative and referen- 
dum as we have it in Oregon is revolu- 
tionary upon our form of government. 
The constitutionality of the initiative and 
referendum as we have it in Oregon has 
been attacked as in violation of the guar- 
anty in the Federal Constitution of a re- 
publican form of government; also as 
not being due process of law; also as 
erecting new states within a state, and 
thus destroying the state sovereignty. 
See United States Constitution, sections 
3 and 4 of Article IV, and the 14th 
Amendment. 

The Oregon supreme court has upheld 
the constitutionality of the Oregon ini- 
tiative and referendum, in a series of 
cases extending from Kadderly v. Port- 
land, 44 Or. 118, 74 Pac. 710, 75 Pac. 
222, to Kiernan v. Portland, — Or. —, 
112 Pac. 402. 

The last-mentioned case is before the 
United States Supreme Court upon a 
writ of error, and in due course the Su- 
preme Court of the United States will 
decide whether the extreme Oregon ini- 
tiative and referendum form of pure 
democracy is a republican form of gov- 
ernment as guaranteed in the Federal 
Constitution, or not; also whether it is 
due process of law or not. 


Denial of Republican Government. 


When Oregon was admitted to the 
Union it had framed a republican form 
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of government similar to those in exist- 
ence in the thirteen original states, and 
in all the states afterwards admitted into 
the Union up to, and including, the ad- 
mission of Oregon, in 1859. Oregon had 
a written constitution, with three co-ordi- 
nate departments ; legislative, executive, 
and judicial. It was a representative re- 
public, as established in these United 
States. Under these initiative and refer- 
endum amendments, Oregon is a pure 
democracy. Anyone can propose and 
have voted upon any kind of a constitu- 
tional amendment or law. There is no 
limit except the fancy of the author of 
the measure. The duty is upon the vot- 
ers at the polls to know how to legislate 
upon the most complicated laws by vot- 
ing “Yes” or “No” upon a ballot title. 


Presumptive Wisdom of Direct Legislation. 


In Oregon it is conclusively presumed 
that anything that is enacted by this 
means is most wise and valid legislation, 
no matter how it reads or what is its ef- 
fect. In theory the legislature and gov- 
ernor, acting together, can amend or re- 
peal a foolish or injurious law passed 
under the initiative; but the candidates 
for the legislature and governor before 
election, and in order to get elected, 
pledge themselves, if elected, not to exer- 
cise their power of office to amend or 
repeal any law passed by the voters un- 
der the initiative, but to leave to the peo- 
ple themselves the corrections of any er- 
rors that they may make in lawmaking. 
It is difficult to get the courts in Oregon 
to decide that such departure from the 
mode and manner provided for the en- 
actment of laws or constitutional amend- 
ments is material, and invalidates what 
is attempted to be enacted under the ini- 
tiative. 

Thus we find that whatever is de- 
clared carried at the polls is the supreme 
law in Oregon, until the people at the 
polls change it. Thus we find that the 
real government in Oregon has grown 
to be whatever is in a measure, the bal- 
lot title of which the highest number of 
voters can be induced to vote “Yes” upon 
at the polls. It is not necessary that a 
majority of the voters vote for the bal- 
lot title of the measure. A plurality is 
sufficient, no matter how small. 
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The ballot title may not correctly in- 
form of the contents of the measure. 
Infallible wisdom in legislation is ascer- 
tained in Oregon by writing out a propo- 
sition, attaching initiative petition there- 
to, hiring canvassers to get a few thou- 
sand signers, filing the names in the of- 
fice of the secretary of state four months 
before an election, getting an attractive 
ballot title on the ballot, publishing a 
vote, getting eulogy of the measure in 
the state pamphlet, which is done by pay- 
ing for it by the page, and getting, at the 
election, more “x Yes” marked on the 
ballot by the voters, opposite the ballot 
title, than are marked “x No” by the 
voters. 

According to the Oregon system, the 
result is good law and wisdom, no mat- 
ter what it is. Life, liberty, and prop- 
erty are protected by this device in Ore- 
gon, under the slogan, “Let the People 
Rule,” and in this device, we have the 
Oregon system of government. 

Presumption forms a very large part 
in this form of government under the 
Oregon initiative and referendum. It is 
presumed that no one in Oregon will pro- 
pose an unwise or dangerous constitu- 
tional amendment or law. It is further 
presumed that, if the above presumption 
is violated by anyone, the voters will vote 
it down at the election. It is further pre- 
sumed that, if anything unwise or dan- 
gerous does get in the Constitution or 
statutes by this method, it is better to 
endure it until it is corrected under the 
initiative by the voters. Thus we have 
whatever government the voters take care 
and interest enough to give us, with each 
voter a full-fledged legislator. 


Purely Democratic Government. 


The supreme court of Oregon admits 
that the government of Oregon has 
changed into a pure democracy, and 
holds, in effect, that the more pure 
democracy the better the republican form 
of government; or that democracy and 
republic are synonyms, and cites Thomas 
Jefferson as its authority. Kiernan v. 
Portland, 112 Pac. 402. Yet the su- 
preme court of Oregon in Kadderly v. 
Portland, 44 Or. 118, 144, 145, em- 
phasized the necessity of a representa- 
tive republic, upon the authority of 
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Madison, and gave the legislature its 
former power of enacting emergency 
clauses in spite of the changed Consti- 
tution. 

Now the supreme court of Oregon has 
progressed in upholding pure democracy 
until it holds that the voters can deny 
the legislature certain law-enacting 
powers, and declares these law-making 
powers are vested in the people under 
the initiative as now amended. State ex 
rel. Gray v. Swigert, — Or. —, 116 
Pac. 440; Portland v. Nottingham, — 
Or. —, 113 Pac. 28. 


Revolutionary Changes. 


lt seems to me to be very important to 
ascertain the extent of the powers of the 
direct lawmaking that are to be con- 
ferred upon voters by means of the ini- 
tiative and referendum. There are very 
important legal questions before the 
United States Supreme Court in the 
case involving the right of Oregon to 
adopt changes in government. If Ore- 
gon can adopt these _ revolutionary 
changes in its form of government, 
tending toward pure democracy, where 
must it stop? Why cannot the initiative 
and referendum take the entire place 
of the legislature, the governor, and the 
courts in our form of government? 
Why not perform all the functions of 
government under the initiative and 
referendum? The voters could do it 
all as an incident in their daily lives, 
under the Oregon initiative and refer- 
endum, with an election every two years. 
That would save a large amount of 
money now paid in salaries by the state, 
counties, and cities for officials. If Ore- 
gon can have this form of government, 
other states can have it also. The Unit- 
ed States government can do likewise 
also. 

The framers of the Constitution of 
the United States knew the difference 
between a pure democracy and a repub- 
lic. By democracy they meant a gov- 
ernment in which the people legislate 
and govern in their own persons direct- 
ly. By republic they meant a govern- 
ment in which the people legislate and 
govern through their elected represent- 
atives. The framers of the Federal 
Constitution knew that it was necessary 
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to provide a written Constitution and 
an independent judiciary to protect the 
individual and the minority from the 
hasty tyrannical actions of the majority, 
and from the hasty tyrannical actions of 
the government itself. That is the 
crowning glory of our form of govern- 
ment. The framers of the Constitution 
of the United States were familiar with 
the dangers and failures made by gov- 
ernments operated as pure democracies. 
They provided against these dangers by 
creating representative republics, with 
checks and balances under written Con- 
stitutions. 

The framers of the Constitution of 
the United States did not think they 
were authorizing a form of government, 
either Federal or State, where the pro- 
tection of life, liberty, and property of 
the individual and minority depended on 
the good common sense of the majority 
of the voters as registered at an elec- 
tion. Yet Oregon has attempted to 
adopt that system. The Oregon legis- 
lative branch of the government has 
usurped the power of government from 
the other co-ordinate branches. This 
enlarged legislative function of govern- 
ment is now exercised directly by the 
voters participating in an election at the 
polls. 


The Recall. 


We have the recall in the hands of the 
voters, so that all officers, including 
judges, governors, and legislators, must 
conduct their offices in accordance with 
the ideas of the majority of the voters 
at each election, or the offices can be 
taken away from them by the majority 
of the voters under the recall. Thus the 
initiative and referendum and recall as 
we have it in Oregon have absolutely 
wiped out the protection of the minority 
and the individual, and changed our re- 
publican form of government, which 
was the distinctive feature of our repre- 
sentative republican form of government 
under our written Constitutions as 
framed by the fathers of our country. 
The courage of the officials is destroyed 
by this system. Oregon under the ini- 
tiative and referendum and recall has 
a system which places the courts under 
a heavy pressure to decide cases accord- 


ing to the vote of the plurality of the 
people, supported by clamor among 
politicians and newspapers for a given 
decision. 


Right of State to Change Its Form of Gov- 


ernment. 


Can the single state of Oregon thus 
revolutionize its form of government 
without the consent and co-operation of 
the United States government and of 
the other states? Are not the states 
required to maintain a_ representative 
republican form of government as the 
term was used and understood at the 
time the Federal Constitution was 
adopted ? 

Can the state by constitutional amend- 
ment authorize the majority of the elec- 
tors of cities to exercise state powers, 
and deny the legislature of the state 
power over the charters of municipali- 
ties? 

Does the Oregon initiative and refer- 
endum and recall give a man due proc- 
ess of law and the protection of the 
law of the land? 

If these changes can be made in the 
government of a state, what is the limit 
to the changes? 

Is there any limit toward giving abso- 
lute governmental power to the plurality 
of the voters in an election? 

Can the different states have radical- 
ly different systems of government? 

I earnestly urge that these questions 
were settled at the formation of our 
government, and put at rest by the Civil 
War. These questions are related to 
states’ rights, secession, and reconstruc- 
tion. The Federal Constitution provid- 
ed for an indestructible Union composed 
of indestructible republican states. 

The individual in a state has a right 
to the protection of the United States 
government to secure for him from the 
state government the continuance of the 
republican form of government under 
which the state was admitted into the 
Federal Union. 

The Federal government and each 
state government is interested in seeing 
that the Federal government and every 
state government maintains its repubh- 
can form. The method by which this 
protection is secured by the individual is 
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Direct Legislation Revolutionary 


to ask the Federal court to pass upon 
the question for his protection, when 
the state government attempts to enforce 
against the individual some enactment 
passed under the initiative and referen- 
dum plan. I believe that if the United 
States Supreme Court upholds the 
power of the states to adopt the initia- 
trve and referendum and recall, and 
change the form of government to pure 
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democracy, that the new form of gov- 
ernment will be adopted generally by 
the different state governments and by 
the Federal government. Then we will 
be a great democracy. Every govern- 
mental question will be decided directly 
by the voters. I believe that such a sys- 
tem will early end in the destruction of 
the government. These questions ought 
to receive careful attention. 


President Taft on the Recall 


“This provision of the Arizona constitution, in 
its application to county and state judges, seems to 
me pernicious in its effect, so destructive of inde- 
pendence in the judiciary, so likely to subject the 
rights of the individual to the possible tyranny of a 
popular majority, and therefore to be so injurious to 
the cause of free government, that I must disapprove 
a Constitution containing it. 


“Would not self-respecting men well hesitate 
to accept judicial office with such a sword of 


Damocles hanging over them 


What kind of 


judgments might those on the unpopular side ex- 
pect from courts whose judges must make their de- 
cisions under such legalized terrorism ? 


“The character of the judges would deteriorate 
to that of trimmers and time-servers, and independ- 
ent judicial action would be a thing of the past. 


As the possibilities of such a system pass in review, 


is it too much to characterize it as one which will 
destroy the judiciary, its standing and its usefulness?” 
— Special message vetoing statehood bills. 











Lawmaking by the Voters 


BY BURTON J. HENDRICK 


(Reprinted by permission from McClures Magazine. Copyright 1909 by the S. S. McClure Co.) 


JHE state of Oregon 
itself does important 
publicity work. To 
see the referendum 
really in operation, 
one should visit a 
farmer’s house almost 
any evening during 
the legislative campaign. There by the 
dinner table sits the head of the family, 
poring over a well-thumbed, buff-cov- 
ered pamphlet. Perhaps he will be read- 
ing monotonously to an attentive group 
gathered around the fireplace. A run- 
ning comment — “He’s wrong there;” 
“No, that’s all right;” “He can’t fool us 
this way again;” “That’s a good idea,” 
— punctuates the proceedings. Next 
day, at the village store, more copies of 
this same volume are discovered; they 
turn up everywhere — in the clubs and 
offices at Portland, in the public schools, 
on the trains and trolley cars. At mid- 
day the farmer or the berry picker 
snatches a few minutes at this popular 
fount of knowledge; even the lonely 
sheep-herder, resting on the hills hun- 
dreds of miles from the nearest habita- 
tion, passes many silent days with this 
volume as his only companion. It is the 
famous “Publicity Pamphlet” of Oregon, 
—a book of nearly three hundred pages, 
printed by the state, which contains all 
the measures to be voted on at the com- 
ing election. Its really entertaining and 
instructive features are the informal dis- 
cussions. “Argument (Affirmative)” 
and “Argument (Negative)” — under 
these headings, lined up, side by side, 
the people discuss the measures pro and 
con. Here the Oregon State Suffrage 
Association proposes a measure giving 
women the right to vote, and submits 
their favorite pleas. On the very next 
page, their sisters, the “antis,” fall sav- 
agely upon their bill, accusing its pro- 
posers of bad faith, ‘and attempting to 
riddle their arguments. Further on in 
the same book, “Home Rule Associa- 





tions” and “Anti-Saloon Leagues” ani- 
matedly discuss the merits of prohibi- 
tion; workingmen explain the need of a 
decent employers’ liability law ; state uni- 
versities and normal schools plead for 
generous appropriations ; and single tax- 
ers call attention to the necessity of radi- 
cal tax reform. Each contributor pays 
a certain price per page for space — to 
cover the cost of white paper and print- 
ing; and the secretary of state, thirty 
days preceding election, mails a copy to 
every registered voter. 

The political pessimist declares that 
the people do not read these pamphlets, 
and that the state is littered from end to 
end with clean, uncut copies. Possibly 
this may be true in certain parts of the 
cities,—in the clubs, the houses of the 
“higher social classes ;” but it is certainly 
not true in the farming country. The 
chief reason why these arguments should 
be read is found in the pamphlets them- 
selves. They are well worth reading 
and are inherently interesting, even to 
outsiders. In the main, the arguments 
are well written and dignified. Only 
rarely do they lapse into demagogism ; 
sometimes they are unduly acrimonious; 
but, for the larger part, the contents are 
sane, wise, pointed, and shed abundant 
light upon the questions at issue. 


About 75 per cent of the Electorate Vote 


on Referendum Measures. 


Unquestionably, therefore, the average 
farmer goes to the polls on election day 
well instructed. If he does not, it is cer- 
tainly his own fault. An analysis of the 
elections for the last eight years dis- 
poses of one important point,—it shows 
that a majority of the people do have 
sufficient interest in the initiative and 
referendum measures to vote. On an 
average, about 75 per cent of the actual 
voters express their opinion on these 
matters. The highest vote ever cast was 
90 per cent,—against woman’s suffrage; 
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Lawmaking by the Voters 


the lowest, 63 per cent. On the whole, 
this must be regarded as an excellent 
showing. Inevitably, in a state where 
there is no educational qualification for 
the suffrage, a certain percentage will 
not vote on laws, for, in order to vote 
on these, one must be able to read,—as 
they are entered on the ballot by long 
and sometimes complicated titles. An 
analysis shows, indeed, that the largest 
percentage of nonvoters on proposed 
laws is found in the city slums, where 
the greatest percentage of ignorance and 
illiteracy prevails. In other words, this 
new scheme of legislation seems to act 
automatically as a disfranchisement of 
the ignorant or careless. Any state in 
which 75 per cent of its voters take part 
in the referendum elections may justifia- 
bly regard itself as fortunate; the 25 per 
cent who remain silent unquestionably 
represent the classes that any really ade- 
quate suffrage qualifications would ex- 
clude. 


An Insight into the American Conscience. 


These 60,000 or 70,000 freemen, who 
regularly engage in lawmaking every 
two years, may be regarded as the “com- 
posite citizen,’—a typical illustration of 
the middleclass American conscience. 
For the first time in history, they fur- 
nish a detailed picture of the workings 
of this American mind. Hitherto the 
American citizen has had no opportunity 
to say, directly and concretely, just what 
kind of government he desired. He has 
had many chances to register his opin- 
ions of public men, but seldom of pub- 
lic measures. He has voted for party 
platforms, it is true; but party platforms 
contain dozens of different ideas; the 
voter has to accept them as a whole,— 
he cannot separate one issue from an- 
other. In initiative and referendum 
measures, however, this is precisely what 
he can do. And here, for the first time, 
a large group of American citizens have 
become concretely articulate in their 
political ideals. 


The “Mob” Stands for Decency. 


And it appears, in spite of all the 
harsh things said of the American 
“mob,” that this same “mob” does stand 
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for political decency. Clearly, the kind 
of government that the political parties 
had been giving Oregon for years was 
not the kind of government to which the 
Oregon people aspired. The composite 
citizen seems unalterably opposed to all 
the practices that have brought Ameri- 
can public life into such general dis- 
repute. He does not believe in vote buy- 
ing, in political bosses, or in corporation 
rule. Every time he has an opportunity 
to vote for measures that are intended 
to abolish these abuses, he does so over- 
whelmingly. In spite of these “insur- 
gent” tendencies, the composite citizen 
seems by nature conservative. He does 
not readily go in for new-fangled ideas 
or for attacks upon property. The noisy 
agitator, the labor-union leader, the 
“advanced thinker” apparently do not 
voice the sentiments of the rank and file. 
A striking evidence of this is that the 
Oregon voter does not believe in wom- 
an’s suffrage. At five different elections 
he has had to express his opinion on 
this movement, and has voted it down 
every time with a steadily increasing 
majority. This is all the more remarka- 
ble because women played an important 
part in the original referendum move- 
ment, and, especially in the farming sec- 
tions, still take the greatest interest in 
public affairs. Nor does the Oregon 
voter believe in state-wide prohibition, 
though he has given the state its first 
county option law. In spite of the fact 
that the leaders in the popular movement 
are strong single taxers, the composite 
citizen has voted down this idea over- 
whelmingly. Above all, the “plain peo- 
ple” do not indulge in radicalism against 
the corporations. Business interests are 
always afraid to intrust the voters with 
this law making power, but in Oregon 
it has not become a popular instrument 
for corporation baiting. The only law 
that could even remotely be regarded as 
anticorporation is one mildly taxing the 
earnings of telephone and telegraph com- 
panies. Only once have the working- 
men attempted to use the new agency in 
behalf of their “class,” and that was last 
fall, when they succeeded, with the aid 
of a large majority of the voters, in 
placing on the books an excellent and 
fair employers’ liability law. 
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The “Plain People’’ Stand for the Higher 
Education. 


Again, this composite citizen believes 
in education,—even in the higher edu- 
cation. He has voted public money for 
one good normal school and a generous 
annual appropriation for the state uni- 
versity. One year the university ap- 
propriation was held up on a referen- 
dum; but the people, when it came to 
a vote, emphatically approved it. The 
Oregon voter is likewise opposed to graft 
in all its forms. He has abolished by 
initiative petition railroad passes, and 
stopped legalized plunder in the state 
printer’s office. He has likewise estab- 
lished home rule in cities, by giving mu- 
nicipalities the power to make their own 
charters, without the constant interfer- 
ence of the legislature. He has enact- 
ed a law providing for the recall of all 
elective officers, including judges, though 
he has not yet made any extensive use 
of it. He does not believe that matters 
of strictly local interest, such as the or- 
ganization of new counties, should be 
submitted to a popular vote, and shows 
his disapproval by voting them down 
whenever they are so submitted. 


The Composite Citizen is ““Close-Fisted.”” 


Again, the experience of the past eight 
years has displayed certain human fail- 


ings in this composite lawmaker. Like 
the legislature itself, he makes mistakes, 
and sometimes ludicrous ones. The peo- 
ple solemnly approved a law in which 
the enacting clause had been omitted,— 
an amusing blunder that legislatures, and 
even Congress, are sometimes guilty of. 
The lawmaker en masse is also inclined 
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to be close-fisted with public money, es- 
pecially in the matter of salaries. Ore- 
gon pays the members of its legislature 
$120 a session, and the voters have em- 
phatically refused to increase this com- 
pensation. Last fall a law was sub- 
mitted increasing the pay of a county 
judge from $3,000 to $4,000 a year; but 
the farmers and workingmen ruthlessly 
voted it down. 


*“‘Jokers” in the Referendum. 


Can this composite voter be fooled? 
Do jokers slip into measures voted at the 
polls, as they constantly do in those 
passed by legislature? Last fall the wom- 
an suffrage leaders attempted something 
of this kind. After trying three times, 
with steadily increasing success, to 
amend the Constitution so as to get the 
word “male” out of its suffrage require- 
ments, they concocted an ingenious law, 
which they called a “Woman’s taxpaying 
suffrage amendment, granting to taxpay- 
ers, regardless of sex, the right of suff- 
rage.” Anyone reading this bill would 
certainly suppose that it permitted only 
women who were taxpayers to vote. In 
reality, it was an amendment that grant- 
ed general woman’s suffrage, irrespec- 
tive of whether the women were taxpay- 
ers or not. The “taxpayer” phrase, in 
other words, was simply a “joker,”—and 
particularly discreditable to those par- 
ticular advocates of a cause which is 
chiefly defended on the ground that its 
triumph would improve political morals. 
But the composite citizen was not caught. 
Two years before he had voted down 
woman’s suffrage by a majority of 20,- 
000, and last fall he disapproved it in 
this new form by a majority of 24,000. 





Popular Government in Federal 
Lawmaking 


BY DAVID PERRY RICE 
of the Seattle, Washington, Bar 


HAT is the reason the 
initiative and referen- 
dum should not be in- 
corporated into the 
Constitution of the 
United States? And 
why may not the peo- 
ple acquire and use 

this method by which to control the mak- 
ing of Federal laws? Is not popular 
control of such law-making needed, or 
are the people of the United States thor- 
oughly satisfied with the laws which the 
Congress now enact? 

The adoption of the initiative and ref- 
erendum in Federal affairs would not in- 
terfere with the existing bi-cameral sys- 
tem of legislation. Under the operation 
of the initiative and referendum in the 
states, the legislatures still continue to 
form their duties, although those duties 


are subject to supervision by the people 


at the polls. In the same way Congress 
would still continue to perform its duties, 
subject to the supervision and veto 
power of all the voters of the United 
States. 

Concerning the bi-cameral system, it 
has of late been a question with many 
why the states which have adopted the 
initiative and referendum have not abol- 
ished their state senates; for the object 
of the senate’s existence, namely, to act 
as a check upon ill-advised and hasty 
legislation by the “house,” has already 
been transferred to the people of those 
states under the new system of popular 
control of lawmaking. This is a sug- 
gestion only, and possibly the initiative 
and referendum may be adopted in all 
the states before the time-honored in- 
stitution of the state and Federal Sen- 
ates shall be nullified and relegated to 
the incipient transition period of law- 
making methods. The success of the 
initiative and referendum in the states 
is a trumpet announcement that an ex- 
pression of opinion by the people at the 
polls by ballot concerning legislation se- 


cures popular rights and enforces popu- 
lar opinions much more satisfactorily 
than through the action of the Senate. 
Why, then, should the Senate be retained 
under the initiative and referendum sys- 
tem? The difference between state and 
Federal lawmaking, at close vision, is 
only one of magnitude. While the laws 
of each state are circumscribed by state 
geographical lines and confined to mat- 
ters not expressly delegated to the Fed- 
eral Union, at the same time the Federal 
laws represent the authority delegated 
by the states to all the people of the 
Union in common,—about ninety mil- 
lions and more. And it is surely true 
that what has been and may be accom- 
plished within any one state, such as 
Oregon, along the way of popular con- 
trol of lawmaking, may also be accom- 
plished, with equal force and success, 
within the geographical and civil limits 
of the United States by means of the 
machinery of direct legislation now util- 
ized in one state. 

The same principles and the same 
methods are invoked in one case as in the 
other. Those methods may work just 
as simply and just as effectively though 
the voters participating number ninety 
instead of one million. The usual initia- 
tive and referendum petition, by which 
a law is proposed or submitted for ap- 
proval or rejection to the voters, is prac- 
tical in Federal lawmaking, and a vote 
upon the merits of each law may be cast 
at the same time by forty states as easily 
as by one state, and performed all in 
one day. 

Two dominant general principles are 
here suggested, which may well govern 
in the application of the initiative and 
referendum method to Federal legis- 
lation. 

In the first place, the machinery of it 
ought to be exercised by each state 
separately, in conjunction with and un- 
der the same regulations as the state 
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provides for its initiative and referen- 
dum petitions. To illustrate: If a pro- 
posed statute of the United States is 
desired to be brought before the Con- 
gress, or before the people independent- 
ly of the Congress, or if it is desired to 
submit a law already enacted by Con- 
gress to the people for their approval 
or rejection, petitions therefor should be 
circulated in each of the states, and if 
8 or 10 per cent of the voters in 8 or 10 
per cent of the states sign such petitions, 
the President, upon certification thereof 
by the secretaries of state of such com- 
monwealths, shall order the secretaries 
of all the states to submit to the voters 
of his state the law proposed in each 
petition at the next general election. 
And the proposed law is brought to the 
attention of each voter by copies print- 
ed in publicity pamphlets, issued by each 
secretary of state and mailed to each 
state voter about fifty days before the 
election. The publicity pamphlet re- 
ferred to is a method devised and in 
approved use in Oregon, and the initia- 
tive and referendum is practically in- 
operative without the use of publicity 
pamphlets of a similar kind. 

In the second place, the determining 
factor in the enactment or rejection of 
a law thus submitted to the people ought 
to be a majority of all votes cast in all 
the states together upon each measure. 
If the deciding factor is otherwise, and 
determined by electoral districts, as is 
the case in the selection of presidential 
electors, the majority-vote rule, now pre- 
dominant in political matters, would fail 
to obtain. For example, in the last 
presidential election, W. H. Taft re- 
ceived a popular vote of 7,637,676, and 
W. J. Bryan received a popular vote of 
6,393,182,—out of a total vote of 14,- 
852,239. Looking at these figures, it is 
apparent that Mr. Taft received a little 
more than one half of the popular vote, 
and Mr. Bryan received about four 
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ninths of it. The popular vote, how- 
ever, was not the determining factor in 
Mr. Taft’s election. That was deter- 
mined by the presidential electors, some- 
times called the electoral college. There 
were 483 electors, and of these Mr. Taft 
received 321 votes, or 79 more than half, 
and Mr. Bryan received 162 votes, or 54 
less than four ninths of the whole. It 
will thus be seen that the electoral col- 
lege did not reflect the approximate pop- 
ular vote for President; and neither 
would a vote by states upon proposed 
laws reflect or represent the popular vote 
cast together in the United States. 

If our government shall perpetuate 
itself as a government of majorities, the 
present method of the election of our 
President must be superseded. At least, 
there is every reason why it should not 
be followed in the enactment of a law 
by all the people acting as a unit, if each 
and every vote is to count for some- 
thing. 

A bill embodying the principles above 
referred to has already been drafted, 
and is in the hands of two members of 
Congress. 

The initiative and referendum are first- 
class modern scientific inventions for 
framing laws and Constitutiens by popu- 
lar decree, in which every vote may 
count for something. As a first-class 
invention, it is a machine which does its 
work quickly and thoroughly, with the 
label of popular approval stamped upon 
each article produced. 

Under this method of lawmaking, the 
people are the manufacturers, and may 
receive all the benefits and profits and as- 
sume all responsibilities. If the peo- 
ple are alive to their own interests, they 
will arise and utilize the new machinery 
of lawmaking in Federal affairs, and 
declare obsolete the old machinery of 
legislation operated by special-interest 
domination. 
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“The old order changeth, yielding place to new”—Tennyson. 
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Growth of Direct Legislation 


ID IRECT legislation has long formed 
a part of the institutions of free 


peoples. It was not unknown in Plym- 
outh Colony. It existed in an ideal and 
perfect form in the time-honored New 
England town meeting, where the peo- 
ple gathered together in a body and en- 
acted their own laws. Earlier still it 
may be found in the ancient Swiss 
Landsgemeinde or land-community sys- 
tem and in the German folkmoot. It 
appears annually in our popular ratifica- 
tions of state Constitutions and their 
amendments. 


Origin of Initiative and Referendum. 
The referendum apparently came first 


in the development of direct legislation. 
An early form of it existed in Switzer- 
land in the sixteenth century. The 
leagued cantons or villages sent 
delegates to a cantonal assembly, and 
these delegates unless fully instructed 
were not allowed to pass finally on any 
important measure, but were obliged to 
refer the matter to their various con- 
stituencies for their approval. 

The system found favor in the Ger- 
man-speaking cantons, five of which 
were using it at the time of the adoption 
of the Swiss Federal Constitution in 
1848. 

In that year a permanent union was es- 
tablished between the Swiss cantons, and 
Switzerland became a Federal state, 
much like the United States. Both the 
Federal and cantonal governments make 
use of the referendum. 

The initiative originated and was de- 
veloped in the cantons, and in 1891, was 
adopted by the Swiss confederation. 


The Recall. 


The literature on popular government 
in Switzerland is strangely silent on the 
question of the recall, which seems to 
have been seldom, if ever, applied. This 
is probably due to the short terms for 
which Swiss officials hold office, as well 
as to the direct control over their acts 
which the people exert by means of the 
initiative and referendum. 


Early Use of Recall. 


Of these three popular checks upon 
representative government, the referen- 
dum has been most frequently used, al- 
though the value of the recall was early 
recognized. It was specifically reserved 
to the Colonies in Article V. of the Ar- 
ticles of Confederation under which our 
earliest Congresses met, and its most no- 
table use was in 1776, when Pennsyl- 
vania recalled her delegates to the Con- 
tinental Congress because they refused 
to sign the Declaration of Independence, 
and sent others in their place who 
would. 
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The Modern Movement. 


The initiative and referendum ap- 
plicable to constitutional amendments 
and state laws now prevails in the states 
of Arkansas, Missouri, North Dakota, 
Oklahoma, and Oregon. 

Initiative and referendum applicable 
to state laws, but not to the Constitu- 
tion, exists in Maine, Montana, and 
South Dakota. 

. Nevada has the referendum on gen- 
eral state laws. The initiative and ref- 
erendum may be resorted to in Illinois 
to obtain public sentiment. It is also 
provided for within party primaries in 
Texas, but in neither of the latter two 
states is the result binding on the leg- 
islature. 

' Colorado adopted constitutional pro- 
visions for the initiative and referendum 
in 1910, and California has recently rati- 
fied, after a stirring campaign, similar 
provisions. Washington, Nebraska, and 
Wyoming are preparing to vote on 
amendments authorizing such features. 

‘Direct legislation is becoming a fea- 
ture of nearly all modern city charters. 
In municipal affairs the greatest devel- 
opment has been in the introduction of 
the recall, with the initiative and refer- 
endum, or the referendum alone in a 
secondary position. This would indicate 
that the individual citizen is determined 
hereafter to exert a close supervisory 
control over those local officers whose ad- 
ministrative duties so intimately concern 
him. 


Proposed Referendum in England. 


A regular referendum has been pro- 
posed by the ultra conservative major- 
ity of the British House of Lords. Lord 
Balfour, of Burleigh, has proposed a bill 
which contemplates the submission to 
the electors of any measure upon which 
the Lords and Commons fail to agree. 
Such a referendum is to have no ref- 
erence to the fate of ministerial control, 
and the ballot is to be marked solely 
“yes” or “no” on the particular ques- 
tion submitted. 

In England a general election is held 
only when it becomes necessary to 
choose a new parliament, and at such 
times candidates, rather than policies, 
are the main considerations, although 
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policies exert a powerful influence upon 
the fate of the individual candidates. A 
referendum in England would signify 
merely that the electors would be given 
a chance to vote upon a particular meas- 
ure without disturbing the parliament- 
ary majority or without any necessity 
for the dissolution of a sitting parlia- 
ment. 


Important Case Pending. 


The initiative and referendum prob- 
ably will be the subject of a decision 
with far reaching consequences by the 
supreme court of the United States dur- 
ing the approaching term. The ques- 
tion of the constitutionality of these ex- 
pedients of government forms the basis 
of a suit between the state of Oregon, 
where they are in use, and the Pacific 
States Telephone & Telegraph Com- 
pany. As the case is near the head of 
the docket, it will be reached in time to 
insure a decision before the end of the 
term. 

The case originated in the company’s 
challenge of a law enacted by the Ore- 
gon legislature under the initiative plan, 
by which a tax of 2 per cent was placed 
upon the gross earnings of telegraph and 
telephone companies. Taking the posi- 
tion that the initiative and referendum, 
which are coupled in the Oregon law, 
are inconsistent with the republican 
form of government guaranteed by the 
Constitution of the United States, the 
company refused for four years to pay 
the assessments. The state thereupon 
brought suit. There was a fight to a 
finish in the trial court, but the decision 
was favorable to the law. A like con- 
clusion was reached by the supreme 
court of the state, and the company, still 
unsatisfied, carried the case to the high- 
est tribunal on a writ of error. 

Much attention is already being given 
to the case because of its great import- 
ance. As the constitutionality of the 
law is squarely presented it will be in- 
cumbent on the court to deal primarily 
with the fundamental principles involved 
in a system which is coming into vogue 
in many states. It is estimated that 
eight or nine millions of people will be 
affected by the result. 















Action — joinder — quieting title — 


trespass. That a statutory action to quiet 
title and a common-law action to recover 
damages for trespass upon the property 
involved may be joined under a statute 
permitting the joinder of causes which 
arise out of transactions connected with 
the same subject of action, is held in 
McArthur v. Moffett, 143 Wis. 564, 128 
N. W. 445, 33 L.R.A.(N.S.) 264. While 
the judicial interpretations of the Code 
phrase “subject of action,” as used in 
the provisions with respect to the join- 
der of causes of action, as well as in the 
other Code provisions, are very numer- 
ous, this case appears to be the only one 
that has passed upon this specific ques- 
tion. 


Automobile — loan — injury — liability 
of owner. It may be stated that gener- 
ally where the owner of an automobile 
merely lends or hires it out to another 
without more, he will not be liable for 
damage resulting from its use while un- 
der the control of the borrower or hirer. 

So, in the recent Michigan case of 
Hartley v. Miller, 130 N. W. 336, anno- 
tated in 33 L.R.A.(N.S.) 81, it is held 
that the owner of an automobile is not 
liable on the theory that it is a danger- 
ous machine, for its negligent use to the 
injury of a stranger by one to whom he 
had loaned it and who was in complete 
control of its operation, although the 
owner is, at the time of the accident, pres- 
ent in the machine as a guest. 


Criminal law — suspension of sentence — 
power of court. It may be stated gener- 
ally that a court has power temporarily 
to suspend sentence in order to afford 
time for motions for new trials, appeals, 
etc., and to inform itself as to sentence 
to be pronounced. A conflict, however, 
exists as to the power of courts to sus- 
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“It is by gradual and countless contributions that the 
system of our laws is perfected.” 
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pend sentence indefinitely, some decisions 
holding such a suspension to be an in- 
fringement upon the executive power to 
reprieve and pardon. The recent South 
Carolina case of State v. Abbott, 70 S. 
E. 6, annotated in 33 L.R.A.(N.S.) 112, 
holds that a court has no power to sus- 
pend a sentence of imprisonment during 
the good behavior of the convict. 


Evidence — inadmissibility — cross-ex- 
amination — waiver. There are authori- 
ties which hold that an overruled objec- 
tion to the admissibility of testimony is 
waived by eliciting a repetition of such 
testimony on cross-examination. 

But by the weight of authority and of 
reason the objection that evidence offered 
is inadmissible is not waived by the ob- 
jecting party cross-examining the wit- 
ness regarding the matter after the evi- 
dence has been admitted over his ob- 
jection. So, it is held in the Texas case 
of Cathey v. Missouri, K. & T. R. Co. 
133 S. W. 417, that one does not waive 
his objection to the incompetency of evi- 
dence which has been admitted by the 
court, by eliciting a repetition of it on 
cross-examination of the witness. The 
cases dealing with the question are col- 
lated in the note accompanying this de- 
cision in 33 L.R.A.(N.S.) 103. 


Gaming — select company. The _ hold- 
ing in the West Virginia case of State 
v. Baker, 71 S. E. 186, to the effect that 
the fact that only those who desired to 
gamble were admitted does not prevent 
the place from being a common gaming 
house, is in accord with the prior de- 
cisions upon the question, as disclosed 
by the note which accompanies this de- 
cision in 33 L.R.A.(N.S.) 549. 


Grand jury — private counsel — effect 
on indictment. | Where counsel privately 
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employed to prosecute a case appear be- 
fore a grand jury and assume to repre- 
sent the state upon the investigation of 
a case then pending before said grand 
jury, it is held in the California case of 
Hartgraves v. State, 114 Pac. 343, an- 
aotated in 33 L.R.A.(N-S.) 568, that an 
indictment found by said grand jury as 
the result of such investigation should, 
upon motion of the defendant, be set 
aside. 

There is some conflict among the de- 
cisions as to the effect of the appearance 
of special or private counsel before the 
grand jury. The weight of authority 
seems to hold that the fact that a special 
attorney was present before the grand 
jury, and assisted in examining wit- 
nesses, will not avoid the indictment, if 
he was not present during the deliber- 
ations of the grand jury and was not 
guilty of any further misconduct. 

- Health — sale of milk — prescribing 
receptacles. The right to prohibit the 
sale of milk except in bottles was pre- 
sented for the first time in Com. v. Drew, 
208 Mass. 493, 94 N. E. 682, 33 L.R.A. 
(N.S.) 401, which holds that statutory 
authority to examine into nuisances, 
sources of filth, and causes of sickness, 
and remove or prevent the same, and 
make regulations for the public health 
relative thereto, and relative to articles 
which are capable of containing or con- 
veying infection or contagion, or of cre- 
ating sickness, which are brought into 
or conveyed from the town, does not 
empower a board of health to require 
the selling of milk only in tightly closed 
bottles or receptacles, to the exclusion of 
sales in small quantities from a whole- 
some receptacle kept under hygienic con- 
ditions. 


Inheritance tax — how supported. An 
inheritance or succession tax is held in 
the South Dakota case of Re McKennan, 
126 N. W. 611, to be a tax upon the 
exercise of the right to transmit prop- 
erty, and to be based upon the right of 
taxation, and not upon the right to regu- 
late the succession of property. 

The cases discussing the nature of an 
inheritance tax are collated in the note 
accompanying this decision in 33 L.R.A. 
(N.S.) 606. By this note it appears that 
the authorities are unanimous upon the 
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proposition that an inheritance tax is 
neither a property nor a personal tax, 
and in all the cases herein cited it is so 
declared; and though, as will hereafter 
appear, there is some little conflict as 
to what the tax is really levied upon, the 
overwhelming weight of authority sup- 
ports the rule that such tax is a bonus 
in the nature of an excise or duty exact- 
ed by the state for the privilege granted 
by its laws of inheriting or succeeding to 
property on the death of the owner. The 
distinction sought to be made by Judge 
Whiting in the opinion delivered by him 
upon the first hearing in Re McKennan, 
between the right to inherit or to suc- 
ceed or to transmit, and the exercise of 
such right, has been specifically made 
in no other case, though there are a few 
opinions the language of which, if taken 
literally, would seem to lend support to 
such distinction. It may be safely said, 
however, that in none of the cases did 
the practical results depend upon any 
such refined distinction; and hence the 
cases which employ language indicating 
that it is the right to succeed or the right 
to transmit, or that it is the passing of 
property, that is the subject of the tax, 
cannot be regarded as authority for or 
against Judge Whiting’s view. 


Interurban railway — frightening horse — 


liability for injury. It is determined in the 
Indiana case of Effinger v. Fort Wayne 
& W. Valley Traction Co. 93 N. E. 855, 
that an interurban electric railway com- 
pany may be liable for injury to one 
driving on a highway running parallel 
to its tracks, by the fright of his horse 
and overturning of the carriage, where 
its motorman in charge of the car, upon 
approaching the traveler at high speed, 
sees that the horse is frightened and that 
the roadway is narrow, with a ditch on 
either side, and refuses to slacken his 
speed upon signal, the result of which 
is that the horse becomes unmanageable 
and causes the injury. 

The cases dealing with the fright of 
horses by locomotives, cars, or trains in 
or alongside of public streets and high- 
ways, are collated in the note accom- 
panying this decision in 33 L.R.A.( N.S.) 
123. From this note it appears that while 
the cases are comparatively few in which 
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the circumstances are such as to impose 
upon railroad companies the duty to keep 
a lookout for travelers upon adjacent 
parallel highways, it seems clear in all 
cases, as illustrated in Effinger v. Ft. 
Wayne & W. Valley Traction Co., that 
if the employees in charge of a locomo- 
tive, car, or train actually see that the 
team has been frightened, and know or 
have reason to believe that it is likely to 
become unmanageable and cause injury, 
they are guilty of negligence rendering 
the company liable for resulting injuries, 
if they fail to use all reasonable means 
at hand which a man of ordinary pru- 
dence would use to allay the fright or 
avoid injury. 


Libel — professional capacity — viola- 
tion of statute. There is a familiar prin- 
ciple in the law to the effect that a plain- 
tiff cannot found an action upon any 
cause or subject-matter which renders it 
necessary for him, in order to maintain 
the action, to prove that he was engaged 
in a violation of law. Hence, the gen- 
eral rule to be formulated by the proper 
application of this principle to actions of 
slander and libel is to the effect that no 
action will lie for defamatory words, ei- 
ther spoken or written, which merely re- 
late to the conduct of a party while en- 
gaged in some unlawful business, or in 
the pursuit of some profession without 
having complied with the requirements of 
the law. 

This rule finds support in the recent 
Washington case of Lathrop v. Sund- 
berg, 113 Pac. 574, annotated in 33 
L.R.A.(N.S.) 90, holding that an osteo- 
path doing business as a doctor without 
a license, contrary to statute, cannot re- 
cover damages for libel upon him in his 
professional capacity, since he will not 
be permitted to recover for loss of earn- 
ings which he received by violation of 
law. 


Mechanics’ lien — foreclosure — con- 
tractor as party. The decided weight of 
authority supports the view that the prin- 
cipal contractor is a necessary party to 
a suit by a subcontractor or material- 
man to enforce a mechanics’ lien. In 
general, the decisions to that effect are 
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based upon equitable grounds, although, 
of course, much depends upon the par- 
ticular statutes involved. This latter 
ground not only accounts toa great ex- 
tent for the contrariety of decisions on 
the question, but prevents the formula- 
tion of general rules. The West Vir- 
ginia case of Augir v. Warder, 70 S. E. 
719, holds in conformity with the above 
view, that the principal contractor is a 
necessary party to a suit to enforce a me- 
chanics’ lien against the building of the 
owner, for material furnished by plain- 
tiff to such contractor, to be used in the 
construction of the building. 

The cases dealing with this question 
are collated in the note which accompa- 
= this decision in 33 L.R.A.(N.S.) 


i Note — promise to sign — liability. 
ne signing a promise to sign a speci- 
fied note with another is held in an 
kansas case of Petty v. Gacking, 133 S. 
W. 832, annotated in 33 L.R.A.(N.S.) 
175, liable in equity as though he had in 
fact affixed his signature to the note. 


No case aside from Petty v. Gacking, 
appears to discuss the effect of the giv- 
ing of a written or oral extrinsic prom- 
ise to sign a specified note with another, 
but the decision therein reached, to the 
effect that a person so promising is to be 
held a joint maker of the note, certainly 
seems in accord with the nicest equitable 
principles. But when it comes to the 
question of the effect of such a promise 
to indorse a note, then the books are 
more prolific of authority; and while 
two of the cases seem to hold those who 
promise to indorse liable as indorsers, 
the weight of authority is the other way. 


Policemen — physical examination — 
unconstitutional search. The constitutional 
provision against unreasonable searches 
and seizures is held in People ex rel. 
Wayman v. Steward, 249 Ill. 311, 94 N. 
E. 511, 33 L.R.A.(N.S.) 259, not to 
extend to the protection of a policeman 
against a physical examination to ascer- 
tain his continued fitness for his position. 

This question seems to have been be- 
fore the courts in but one other case. 
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Prize — competition — right to award. 
That one who advertises an offer to give 
a prize to whoever rightly counts the 
dots in an advertisement, and states that 
in case of a tie a prize of equal value will 
be given to each one making a correct 
answer, cannot avoid liability to anyone 
making a correct answer, on the ground 
that the answer was not as neatly and 
legibly written as was the one for which 
the prize was awarded, is determined in 
Minton v. F. G. Smith Piano Co. 36 App. 
D. C. 137, annotated in 33 L.R.A.(N.S.) 
305. 


Most of the cases involving the right 
to maintain an action for a prize offered 
in a prize contest are actions to secure 
prizes won in horse races. In such cases 
it is generally held that there is a suf- 
ficient agreement to support an action for 
the prize, and that such transactions do 
not come within the prohibition of stat- 
utes against gambling or wagering trans- 
actions. 


Railroad — liability for injury — trans- 
fer of property — unauthorized grantee. 
It is held in Plummer v. Chesapeake & 
O. R. Co. 143 Ky. 102, 136 S. W. 162, 
33 L.R.A.(N.S.) 362, that a domestic 
railroad company cannot, by conveying 
its property to a foreign corporation 
which has no authority to own it, relieve 
itself of liability to persons injured in 
the operation of the road, which the state 
imposes upon it as a condition to its right 
to construct and operate the road. 

An extended search discloses no addi- 
tional case in which this question has 
arisen. This decision, while recognizing 
the general rule that no person except 
the state can raise an objection that a 
foreign corporation is holding real es- 
tate in violation of local statute, estab- 
lishes a seemingly well founded excep- 
tion to such rule, in holding that where 
there is no controversy as to title, and 
therefore no property rights involved, an 
individual to whom a duty is owed as a 
member of the public may take advan- 
tage of the statute, when a public serv- 
ice corporation attempts to excuse itself 
from liability for a wrongful act by 
pleading that it had disposed of the prop- 
erty. 


Case and Comment 


Sale — delivery f. o. b. — passing of 
title. That title passes upon delivery by 
the seller of machinery to the carrier 
f. o. b. at the place of manufacture, if 
it is not expressly reserved, although the 
purchase price has not been paid and the 
seller is to assist in setting it up, is held 
in Dentzel v. Island Park Asso. 229 Pa. 
403, 78 Atl. 935, which is accompanied 
in 33 L.R.A.(N.S.) 54, by a note in 
which the recent cases on the passing of 
title by delivery f. o. b. are discussed, 
the earlier decisions on the subject hav- 
ng been gathered in a note in 62 L.R.A. 
7 


Usury — compound interest. The ques- 
tion of the validity of an agreement made 
before interest becomes due, to pay in- 
terest on interest, was presented in the 
case of Palm v. Fancher, 93 Miss. 785, 
48 So. 818, annotated in 33 L-.R.A.(N.S.) 
295, holding that a note is not made 
usurious by a provision that interest, 
which is the highest rate allowed by law, 
shall, if not paid at maturity, become 
principal, and bear interest at the same 
rate. 

An analysis of the decisions bearing 
on this question discloses a curious lack 
of uniformity of opinion on a question 
which one might suppose would long 
since have been settled. This is doubt- 
less due to the slow disintegration of the 
ancient prejudice against interest of any 
kind, which was based on economic and 
religious beliefs, since shown to be er- 
roneous. The majority of the decisions 
condemn such agreements without mak- 
ing the distinction observed in Palm v. 
Fancher between agreements simply to 
pay interest on over-due interest, and 
agreements for the compounding of in- 
terest at regular intervals. Some of them 
make the distinction only where the in- 
terest is evidenced by a coupon note. 
But it is to be observed that the currency 
of this doctrine, which is wholly rejected 
in some states, is due principally to state- 
ments of a purely obiter character. 
Where the question has been directly be- 
fore the court, a tendency is apparent 
to avoid the effect of the doctrine wher- 
ever possible by restricting its operation 
by means of exceptions, the most im- 
portant of which is in the case of the so- 
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called coupon notes. While some courts 
recognizing this exception have charac- 
terized it as purely arbitrary or illegal, 
and as based on commercial usage, oth- 
ers have assigned what seems to be the 
true reason, viz., that in such case the 
interest is not compounded indefinitely, 
but is only simple interest on the amount 
represented by the coupon. 


Recent English and 


Criminal law — plea of autrefois acquit. 
That one who has plead not guilty to 
an indictment cannot also set up a plea 
of autrefois acquit was recently held by 
the English Court of Criminal Appeal in 
Rex v. Banks, 27 Times L. R. 375. 


Infant — right to repudiate gift. A gift 
of personalty by an infant is not void, 
but voidable only, and may be ratified 
after majority by positive act or passive 
acquiescence. It may, on the other hand, 
be repudiated within a reasonable time; 
and even after a very considerable time, 
when the infant has derived no benefit 
from what has been done, and the po- 
sition of the donee has not been affected 
by the delay. A delay of three years 
after attaining majority will not preclude 
repudiation, where the donee has suf- 
fered no disadvantage by such delay. 
Murray v. McKenzie, 23 Ont. L. Rep. 
287. 


Landlord and tenant — injury to rever- 
sion by use of premises as hospital. An 
hotel keeper whose children had been 
taken with diphtheria, desiring to avoid 
the placarding of his premises, to the in- 
jury of his business, rented a dwelling 
house, without disclosing the situation 
to the lessor, to which he removed his 
children. In consequence of the house 
having been so occupied, the lessor found 
it necessary to repaper the house, and 
had trouble in renting it afterward. Up- 
on this state of facts it was held, in Mc- 
Cuaig v. Lalonde, 23 Ont. L. Rep. 312, 


335 


The conflict of opinion with respect to 
the validity of an agreement before in- 
terest becomes due, that it shall, if un- 
paid, itself bear interest, has led in some 
states to the enactment of legislation 
legalizing such contracts, and in others, 
to statutory provisions forbidding them. 


Canadian Decisions 


that, aside from the circumstance that 
the lease was obtained by a fraudulent 
concealment of the facts, there was an 
implied contract that the renting of the 
dwelling house was for the ordinary pur- 
poses of habitation, and therefore that 
the lessee was liable in damages for the 
injury to the reversion. 


Principal and surety — liability of guar- 
antor of loan to infant. That the guaran- 
tor of a loan remains liable on his guar- 
anty, notwithstanding on account of in- 
fancy the transaction is void so far as 
his principal is concerned, is held in Wau- 
thier v. Wilson, 27 Times L. R. 582. 


Restrictive covenant as binding subsequent 
purchaser of premises. The purchaser of 
land from one who has purchased it for 
value without notice, either actual or con- 
structive, of a restrictive covenant, is 
held in Wilkes v. Spooner [1911] 2 K. 
B. 473, not to be bound by the cove- 
nant although he himself had notice 
thereof. 


Taxation — yacht at anchor as place of 
residence. A citizen of the United States 
who for twenty years has lived on board 
his yacht, which during that period has 
not left its anchorage in a British port, 
although always manned by proper yacht- 
ing crew and kept in a seagoing con- 
dition, was held in Brown v. Burt, 27 
Times L. R. 572, to be a person “resid- 
ing in the United Kingdom,” within the 
meaning of the income tax act. 











In Statu Quo. A New York accident 
insurance company is said to have settled 
a death claim with a widow whose hus- 
band, a Polish Jew push-cart peddler, was 
run over and killed by one of the in- 
sured’s trucks, by paying the widow $100 
and providing her with a new husband 
through a matrimonial agency (Schatch- 
er). She said that the money would set 
her new husband up in business. Is not 
this just and equitable? 


Corporate Names. A New York court 
has refused a certificate of incorporation 
to “The Souse Club,” a social organiza- 
tion of wealthy New Yorkers. 

The would-be incorporators set forth 
that the club was organized “for social, 
literary, and athletic purposes, and for 
mutual improvement.” 

But the court could not understand 
how a club adopting for its name the 
colloquial term “souse” could operate for 
mutual improvement, and accordingly 
wrote on the petition the word “denied,” 
on the ground that the use of such a 
name would be against public policy. 

One can readily understand the reason 
why Justice Goff, of the New York su- 
preme court, refused to sign a certificate 
of incorporation of the Aguigas Achim 
K’Hal Adas Yeshurum organization: 
“The title is unintelligible. It should be 
in the English language. I cannot tell 
what it imports. Very likely it imports 
what is legal and proper, but to warrant 
approval a judge should understand what 
he approves.” 

Undoubtedly the purposes of the or- 
ganization were given in English in the 
certificate of incorporation, but the judge 
balked at the title, which he could not 
translate. Perhaps, too, he regarded the 
matter in somewhat the same way that 
the two theological students felt when, 
after puzzling in vain for a long time 


Quaint and Curious 
Odd gleanings from the byways of the law 
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over the translation of a difficult passage 
in a Greek author, one of them said: 
“We'd better let it alone anyhow. There 
might be something in it that would lead 
to pantheism.” 


A Connoisseur of Violins. W.D. Jame- 
son, a lawyer of Kansas City, is a col- 
lector of old and rare violins. He has 
made a dife study of violins, and no one 
in this country has a higher reputation 
as an authority. His collection of old 
violins is one of the best in this country. 
Among them is a Stradivarius worth 
$5,000. Another is a Joseph Guarnerius, 
which Mr. Jameson thinks is the best 
instrument in tone quality that he owns. 
In all he has thirty fine violins. It has 
been his knowledge of the violin that has 
enabled him to make his collection. He 
makes regular rounds of the pawnshops 
and second-hand stores, and visits other 
cities, looking for specimens. At times 
his fame as a connoisseur has brought 
him some of the best of his collection. 

Mr. Jameson declines to estimate the 
value of his collection of violins, but 
others assert that it is worth $20,000. 


Under the Arctic Snows. On Decem- 
ber 21st last, writes Mr. Virgil M. Har- 
ris, author of a recent volume on “An- 
cient, Curious, and Famous Wills,” a 
party of Canadian royal northwest 
mounted police left Fort McPherson, on 
the delta of the McKenzie river, on the 
Arctic Ocean, for Dawson, in charge of 
Captain W. J. Fitzgerald, with three 
trains of five dogs each. They lost their 
way in a severe snowstorm, and all per- 
ished on the banks of the Peel river, aft- 
er their supplies had given out and they 
had been driven to the terrible necessity 
of eating their dogs. The temperature is 
said to have ranged from 50 to 70 de- 
grees below zero. A relief expedition 
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found the bodies of these men in March 
last. Captain Fitzgerald realized that his 
end was near, and left a crude will, which 
was found in one of his pockets, and 
which had evidently been written with a 
piece of charred wood; a copy furnished 
by the Canadian authorities reads as fol- 
lows: 

“All money in despatch bag and bank, 
clothes, etc., I leave to my dearly beloved 
mother, Mrs. John Fitzgerald, Halifax. 
God bless all.” 


A Law Day at Pepperville. The only 
case on the docket, writes William Hern- 
don, Esquire, of Lancaster, Kentucky, 
had consumed a great deal of time, con- 
sidering the small amount in contest, but 
the contest between these inveterate ene- 
mies furnished amusement for the court- 
room crowd. After some deliberation the 
‘squire summed up as follows: “Johnson 
is suing Buck for $1 on account, and both 
have sworn for all that’s out. But I 
know the character of both men. John- 
son is the meanest man in the world, and 
Buck is the contrariest. I know that 
Johnson will claim what is not jestly due 


him any day, and that Buck will deny 
an honest debt every day and all day, 
and I give judgment for Johnson for 50 
cents, and hold a lien on the same for my 
costs; and Peg-Leg (the constable) will 
hafto hustle for his’n.” 


Music and the Law. It is surprising 
to think of any close bond between the 
profession of the law and that of music, 
yet more great composers have left the 
study of jurisprudence to devote them- 
selves to that of the ‘divine art,’ or com- 
bined the two, than is the case with any 
other profession. 

Kuhnau, the forerunner of Bach, 
studied law to the extent of qualifying 
as an advocate, and when he died in 
1722 was one of the most famous men 
of his time. Bach was not a lawyer, 
but he endeavored to put two of his sons 
into the profession, one of them, the fa- 
mous Emanuel Bach, studying jurispru- 
dence at the University of Liepsic. 

Likewise their English contemporary, 
Arne, composer of “Rule Britannia,” 
served two years apprenticeship to a so- 
licitor. Handel and Holzbauer were both 
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destined for the law. Marcello of Venice 
combined the practice of music with that 
of the law, and Rocklitz came very near 
entering the profession. 

Undoubtedly the greatest composer 
who actually entered on a study of the 
law was Robert Schumann, the cente- 
nary of whose birth was recently cele- 
brated. Between Romanticism, with its 
cult of pure imagination, its fondness for 
the supernatural, and abhorrence of for- 
malism, precedent on the one hand, and 
forensic principles on the other, there 
would appear to be a sharp contrast, of 
not absolute antagonism. 

Schumann was the incarnation of Ro- 
manticism and in music its chief apos- 
tle. One is not surprised, therefore, to 
read that his entering Liepsic University 
as a law student was solely to please his 
widowed mother, who would not hear of 
his following an artist’s career. Nor 
is it surprising that she defeated her 
own end. 

At Heidelberg University, to which 
Schumann shortly transferred himself, 
her son made the acquaintance of Willi- 
bald Alexis, who had already trodden 
the path Schumann was destined to fol- 
low,—that through the law to music. 
And the eminent jurist whose classes 
he attended, A. F. J. Thibaut, was an 
amateur musician of high attainments 
and the author of a work on precisely 
that aspect of music to which Schu- 
mann was peculiarly sensitive, namely, 
purity in musical art. Moreover, Schu- 
mann studied long enough—in all two 
years—and ultimately hard enough to 
prove that failure was due to his utter 
incapacity for a legal career. 

Gottfried Weber, doctor of laws and 
philosophy, and state attorney at Darm- 
stadt, was not only proficient on the 
piano, flute, and violoncello, but became 
eminent as a musical theorist. Siegfried 
W. Dehn, who is remembered chiefly as 
a critic and theorist, and as the teacher 
of Glinka, Kullak, and Rubenstein, 
studied jurisprudence at Liepsic from 
1219 to 1823. And Von Buelow only 
after two years study of the law at Liep- 
sic and Berlin threw over his career as a 
lawyer.—Judicial Review. 
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Hell Abolished. Here be joyful tid- 
ings. Judge Grant, of the Kings county 
court, will do away with Hell. Here is 
the story: 

Much agitated and fearing great finan- 
cial loss, there appeared before the hon- 
orable judge recently Otto H. Hell, 
— years of age, residing in Brook- 
yn. 

“T tell you what, judge, it is—well, it 
is hell, that’s what it is, to have Hell for 
your name. I want to change it to Hill. 
I’m going to open a large confectionary 
store and have a big electric sign. And 
suppose people observe ‘H-e-l-l’ spelled 
out in bright lights. That would be 
enough to kill it.” 

“Well, come back in five weeks and I 
guess we can abolish Hell if the legal 
formalities are all complied with,” said 
the judge. 


Law of the Umbrella. —It is no crime 
to take an umbrella on a rainy day, ac- 
cording to a recent decision by Recorder 
Carroll of Paterson, New Jersey. A 
man was tried before him for taking an 
umbrella from a hotel during a rain- 
storm. The recorder dismissed the case, 
doubtless following the famous prece- 
dent of Lord Coleridge in a leading En- 
glish case, where he said: 

“Umbrellas, properly considered, are a 
part of the atmospheric or meteorologi- 
cal condition, and, as such, there can be 
no individual property right in them. In 
Sampson v. Thompson defendant was 
charged with standing on plaintiff’s front 
steps during a storm, and thereby soaking 
up a large quantity of rain to which 
plaintiff was entitled. But the court held 
that the rain was any man’s rain, no mat- 
ter where it fell. It follows, therefore, 
that the umbrella is any man’s umbrella. 
In all ages rain and umbrellas have gone 
together, and there is no reason why they 
should be separated by law. An um- 
brella may, under certain circumstances 
—the chief of which is possession—take 
on the attributes of personal property, 
just as if a man set a tub and catch a 
quantity of rain water, that rain water 
will be considered as his personal belong- 
ing while it is in histub. But if the sun 
evaporate the water and it is rained down 
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again, or if the tub is upset and the water 
spilled, then the attribute of personal 


ownership instantly disappears. So, if a 
man hold his umbrella in his hand it may 
be considered a personal belonging, but 
the moment it leaves his hand it returns 
to the great, general, indivisible common 
stock of umbrellas, whither the law will 
not attempt to pursue it.” 

That the theft of an umbrella when it 
is raining is not a serious crime was 
also the conclusion of Municipal Judge 
Heap, of Chicago, who, not long ago, 
heard the plea of an eighteen-year-old 
boy, arrested while making his way out 
of a store with the umbrella. 

“It was raining and I wanted to go 
to the public library,” the youth testi- 
fied. “I had no money, judge, and I 
didn’t want to get soaked in the rain, so 
I took the umbrella. Then I was arrest- 
ed. I’m guilty, judge.” 

“Well, you’re frank about it,” said the 
court; “and I'll let you off this time. A 
man has a sort of a right to steal an um- 
brella when it’s raining and he’s penni- 
less. Don’t let it happen again, though.” 


Odd Wills. Becoming a woman 
hater because, as he said, his wife desert- 
ed him after inducing him to assign half 
his property to her, an Evansville, Indi- 
ana, man stipulated in his will that none 
but men should attend his funeral. 

By the will of an Upper Sandusky, 
Ohio, man, the income of $15,000 will 
be used for the benefit of church and 
university work. He provides for a fund 
to maintain preaching services each Sun- 
day, and Sunday school as well. The tes- 
tator requested that a copy of a portion 
of his will be printed in large letters and 
hung in the church. 

After directing that her body be cre- 
mated and the ashes scattered around 
the rose bushes in her garden, a Quaker- 
ess of Moorestown provides by her will 
that $5,000 shall be held in trust, the in- 
come of which shall be paid annually 
to the National Woman’s Suffrage Asso- 
ciation until such time as women shall 
have the right to vote at all elections in 
all the states. At that time the princi- 


pal of the trust fund is to be paid to a 
niece of the testatrix. 


Quaint and Curious 


Temporary Separation Inconsequential. 
In Dunbar v. Charleston & W. C. R. Co. 
186 Fed. 175, upholding the right of a 
wife temporarily separated from her hus- 
band, to recover damages under the Fed- 
eral Employer’s Liability Act, for his 
wrongful death, Justice Speer was moved 
to pronounce his decision in the follow- 
ing humorous vein: 


“This question goes pretty far into 
the subject of domestic relations. Now 
that is a subject which in its compre- 
hensiveness and intricacies is not sur- 
passed by any other. If the courts, in 
estimating the value of the husband’s 
life to the wife, should permit counsel 
to inquire into the degree of affection or 
intimacy existing between them, such are 
the complexities of connubial existence, 
it would probably be true that we could 
never come to the end of such a case. 
Of course, it is suspected (perhaps by 
the uninformed) that husbands and wives 
have occasionally what are sometimes 
called “tiffs.” Sometimes they separate; 
but, if they are separated only in one of 
these “tiffs,” it is usually only an elon- 
gation of the “tiff.” Varium et muta- 
bile semper femina. A liberal transla- 
tion may be found in the familiar verse: 


“O woman, in our hours of ease, 
Uncertain, coy, and hard to please; 
When pain and anguish rend the brow, 
A ministering angel thou.” 


“It may be, then, that this wife, though 
for the time ‘out with’ her Simon, if 
she had heard he was in trouble, would 
have flown to become his ministering an- 


gel. Separations of this sort do not 
amount to much. The law gives the par- 
ties the locus panitentie; that is (again 
translating liberally), the opportunity of 
getting together again. The unhappy 
pair will be presumed to live in the re- 
lationship of husband and wife until they 
have been separated in the manner point- 
ed out by law. This is by a decree of 
divorce a mensa et thoro, that is (trans- 
lating strictly), “from bed and board,” or 
a vinculo matrimonii (translating liber- 
ally) from the sacred bonds of matri- 
mony. 

“T do not think, therefore, it is safe 
or justifiable at all in an inquiry of this 
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sort to inquire into the degree of fe- 
licity or infelicity which existed between 
the husband and wife.” 


Caught the Jury. “Oratory is, indeed, 
a lost art,” said a Cleveland man the oth- 
er day. “I used to go down to the courts 
just to hear the lurid speeches. Nothing 
doing in that line any more. The law- 
yers do not talk about flowers, rainbows, 
and sunbeams any more. 

“There was a lawyer in Cleveland 
years ago—Bill Robinson was his name 
—whose addresses to a jury always at- 
tracted a crowd. I will forever remem- 
ber one of his sentences. The man he 
was fighting in the suit had a reputa- 
tion as something of a miser. 

““*Who is this man, who is he?’ thun- 
dered Robinson. ‘You know and I know 
that he boils his potatoes in widows’ 
tears.’ 

“This phrase caught the jury, and 
Robinson won his case, but one doesn’t 
hear any such ‘oratory’ as that nowa- 
days.” 


Forms of Oath. A Chinaman, states 
the London Law Times, has been thus 
sworn in: On entering the box the wit- 
ness immediately knelt down, and a china 
saucer having been placed in his hand he 
broke it. The officer of the court through 
an interpreter then addressed him thus: 
“You shall tell the truth and the whole 
truth, and if you do not tell the truth 
your soul will be cracked like the saucer.” 
A Mohammedan witness first placed his 
right hand on the Koran, put the other 
hand to his forehead and brought the top 
of his forehead down to the book and 
touched it with his head. He then looked 
for some time upon it, and being asked 
what effect that ceremony was to pro- 
duce, answered that he was bound by it 
to speak the truth. The deposition of a 
Gentoo has been received, who touched 
with his hand the foot of a Brahmin. 
Buddhists have been sworn by “the three 
holy existences,—Buddha, Dhamma, and 
Pro Sangha,—and the devotees of the 
twenty-two firmaments,” and a Parsee 
on the Zend Avesta, or by binding a “holy 
cord” round his body. 





“Law for the American Farmer.” By John B. 
Green, of the New York Bar. (The Mac- 
Millan Company, New York). $1.50 net. 

This volume is issued as one of The Rural 
Science Series, edited by Professor Liberty 
Hyde Bailey, Cornell University, Dean of the 
New York State College of Agriculture. 

The author has presented in a clear and 
concise manner the well-established principles 
of law applicable to those events and condi- 
tions that occur in the life of every American 
farmer. The modes of acquiring farm prop- 
erty, questions of boundaries, easements, water 
rights, contracts of hiring and leasing, sales 
and warranties, are all delineated in an ele- 
mentary and yet valuable way. The police 
power of the state, so far as it controls the 
marketing of the dairy and other products of 
the farm, is discussed, as well as the duties of 
common carriers and the rules governing the 
insurance of property. 

Mr. Green has been unusually fortunate in 


his attempt to set apart from the body of the 
law the principles peculiarly applicable to those 


engaged in agricultural pursuits. His work, 
based upon cases adjudicated in the different 
states, makes the past the monitor of the 
future, and accurately discloses those rights 
and duties which the farmer may daily claim 
or must daily render. This volume, as it be- 
comes familiar to the class of readers for 
which it is primarily intended, will doubt- 
less meet with a wide and ever-growing pop- 
ularity. Any layman who peruses it will be- 
come a better business man and a more valu- 
able citizen. 

The book, however, is emphatically not of 
that type which seeks to make every man his 
own lawyer. It only aims, as the writer states, 
“at aiding the lawyer by bringing his client 
to him before the case has been so prejudiced 
as to increase the difficulties of the legal 
adviser.” 

The practising attorney will find the work 
valuable to him as a compendium as well as 
an index to the authorities, with which the 
book abounds. 

Mr. Green has rendered a valuable service 
in presenting to one of the most numerous 
classes of the community the fundamentals of 
those laws which more directly concern them 
and which they are presumed at their peril 
to know. 


“The Individualization of Punishment.” By Ray- 
mond Saleilles, Professor of Comparative Law 
at the University of Paris. Translated from 


the Second French Edition by Mrs. Rachel 
Szold Jastrow, of Madison, Wisconsin (Little, 
Brown, & Company, Boston) 8vo. Cloth 
$4.50 net. 

This is the fourth volume in the Modern 
Criminal Science Series, comprising works 
by eminent European authorities, translated 
and published under the auspices of the Ameri- 
can Institute of Criminal Law and Crimi- 
nology. 

Professor Saleilles is one of the most bril- 
liant jurists in France. He has devoted much 
thought to criminal law, and his work on the 
Individualization of Punishment was received 
with emphatic approval and has lately gone 
into a second edition. It has been regarded 
by many as the clearest statement ever made 
of the pratical relation between modern crimi- 
nal science and the existing criminal law. 

“The author,” states Professor Roscoe 
Pound, “is primarily a lawyer, writing from 
a lawyer’s standpoint and appreciating, as so- 
ciologists and lay criminalists do not at all 
times appreciate, the purely legal problems of 
which the lawyer is so acutely aware.” 

“The chief reliance of our system toward 
individualizing the application of law,” re- 
marks Professor Pound, “is the power of ju- 
ries to render general verdicts, the power 
to find the facts in such a way as to com- 
pel a different result from that which the le- 
gal rule strictly applied would require. . . . 

“The rise of juvenile courts, justified to 
the lawyer by the fortunate historical cir- 
cumstance of the. jurisdiction of the chancel- 
lor over infants, has now accustomed us to 
courts of criminal equity for the youthful 
offender; but attempts to introduce an 
system of individualization for the adult 
will have to wrestle a long time with 
constitutional provisions. What we 
have to achieve, then, in modern criminal law 
is a system of individualization, and that 
this is possible we have the warrant of the 
experience of courts of equity.” 

The author recognizes that the individuali- 
zation of punishment cannot be administered 
by statute, but is primarily a judicial matter. 
He has devoted chapters, among other topics, 
to the History of Punishment, the Doctrine 
of Responsibility, Responsibility and Indi- 
vidualization, Legal Individualization, Judicial 
Individualization, and Administrative Indi- 
vidualization. 

These are momentous themes, full of mag- 
nificent possibilities, and point out the path 
we must follow to effect a permanent and 
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New Books and Recent Articles 


much needed reform in the administration of 
our criminal law. 


“Mills Annotated Statutes of Colorado.” (Revised 
edition). Edited by John H. Gabriel. 3 vols. 


By C. Ainsworth 
Mitchell. Cloth. $2. 
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“Supplement to Webb & Meigs Tennessee Digest” 
By Joseph Wheless. Covering vols. 101 to 
122 Tennessee, and Southwestern Reporter 
down to and including vol. 134. 1 vol. Law 
Sheep or Buckram, $7.50. 


“Shannon's Index, Digest and Table of Cases of the 
Tennessee Supreme Court Reports.” (Known as 
Shannon’s Annotations). 5 vols. $41. 


Recent Legal Articles in Journals and Magazines 


ns. 
“The American Bar Association Meeting of 
1911.”—73 Central Law Journal, 185. 
“The One-Sidedness of Discussion at Meet- 
ings of Bar Associations.”—73 Central Law 
Journal, 187. 


Biography. 

“Woodrow Wilson—A _ Biography.”— 
World’s Work, 14940. 
Buildings. 

“Rural Housing and Restrictive By-laws.”— 
75 Justice of the Peace, 445. 


Commune. 

“My Experience during the Commune.”— 
Harper’s Monthly, October, 1911, p. 651. 
Corporations. 

ee Names.”—18 Case and Comment, 


“Taft and Federal Corporation.”—The Bank- 
er and Investor Magazine, September, 1911, 
p. 251. 

Courts. 

“Irrigation—Jurisdiction of a Court in One 
State to Ascertain and Determine Water Ap- 
propriations Within that State Where the 
Point of Diversion is in Another State.”—73 
Central Law Journal, 189. 


Criminal Law. 
“Reform of Criminal Procedure.”—43 Na- 
tional Corporation Reporter, 173 
“Discretion in Penalties.’.—27 Law Quarter- 
ly Review, 317. 
“No Violence, 
Monthly, 401. 
“Governor West and the Convicts.”—26 
Pacific Monthly, 343. 


Gentlemen.”—26 Pacific 


uity. 

“Law and Equity in the Federal Courts— 
Abolishing the Distinction and Other Re- 
forms.”—73 Central Law Journal, 204. 

Exempti 

“New York’s Antiquated Exempt Property 

Laws.”—26 Bench and Bar, 113. 


Laws. 

“Excusable Violations of the Game Laws.”— 
18 Case and Comment, 237. 

“The Rights of Amateur Sportsmen.”—18 
Case and Comment, 243. 

“A History of Game Legislation in the 
United States.”—18 Case and Comment, 248. 

“Animals in Utopian Lands.”—18 Case and 
Comment, 256. 


“Gifts Inter Vivos of Choses in Action.”— 
27 Law Quarterly Review, 326. 


“Is Republican and Representative Govern- 
a Synonymous ?”—73 Central Law Journal, 


Highways. 

“The Redemption of Ratione Tenure Lia- 
bility."—75 Justice of the Peace, 433 
Husband and Wife. 


“Married Women as Burgesses.”—75 Jus- 
tice of the Peace, 409. 


Incompetent Persons. 
“Contracts of Insane 
Quarterly Review, 313. 


Initiative. 

“The Initiative, Referendum, and Recall.”— 
73 Central Law Journal, 167. 
Labor Unions. 


“A Labor Leader’s Own Story.”—22 World’s 
Work, 14966. 


Persons.”—27 Law 


Libel. 

“Libel in England and America.”—82 Cen- 
tury Magazine, . 

“Publication of Libel by Communication to 
Stenographer.”—26 Bench and Bar, 105. 


Master and Servant. 

“The Welfare War.”—Harper’s Monthly, 
October, 1911, p. 674. 

“Massachusetts Workmen’s Compensation 
Act.”—15 Law Notes, 105. 

“Contributory Negligence and Assumption of 
Risk.”—15 Law Notes, 107. 

“Liability of a Master Apart from Con- 
tract for Tortious Acts Done by a Servant 
While in Control of Vehicles and Horses.”— 
47 Canada Law Journal, 521. 

“Obligatory Industrial Insurance.”—18 Case 
and Comment, 260. 

“Obligatory Industrial State Insurance for 
Workingmen.”—44 Chicago Legal News, 36. 


jorocco. 
“The French Conquest of Morocco.”-—22 
World’s Work, 14988. 


lunicipal Corporations. 
“The Awakening of the Cities.”—22 World’s 
Work, 15000. 


juisance. 
“Nuisance Caused by Demolition of Build- 
ing.”"—15 Law Notes, 109 
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Petty Jury. 

“The Origin of the Petty Jury.”—27 Law 
Quarterly Review, 347. 

Politics. 

“The Cause of Political Corruption.”—44 
Chicago Legal News, 52. 

Practice and Procedure. 

“Reform in Procedure—A Prophecy and a 
Fulfilment.”—73 Central Law Journal, 204. 
Privacy. 

“Right of Privacy—Statute Prohibiting Use 
of Photograph for Advertising Purposes.”— 
44 Chicago Legal News, 40. 

Pure Food. 

“Dr. Wiley and Pure Food.”—22 World’s 
Work, 14958. 

Recall. 

“Judge Farrar on the Recall of the Ju- 
diciary.”"—73 Central Law Journal, 221. 


ords. 
“The Land Registry Inquiry: The Evidence 
—V.”— 46 Law Journal, 565. 


Case and Comment 


“The Initiative, Referendum, and Recall.”— 
73 Central Law Journal, 167. 


Rent Charges. 
“Recovery, also Extinguishment of Rent 
Charges.”—27 Law Quarterly Review, 341. 


e. 
“Was Shakspere a Poacher?”—18 Case and 
Comment, 253. 
Torts. 
“Principles of Liability for Interference with 
Trade, Profession, or Calling.”—27 Law Quar- 
terly Review, 290 


Waters. 
“Some Recent Cases on Water Supply.” 
—75 Justice of the Peace, 434, 447. 
“Coast Erosion.”—75 Justice of the Peace, 


Women. 
“The Women of the Czsars.”—82 Century 
Magazine, 806. 


© > 


A fact disclosed as to the working of the initiative 
and referendum in Switzerland is that the initiative and 
referendum elections are by no means common, a 
circumstance that rather supports the argument that the 
possession of this power by the people tends to make 
the use of it unnecessary, because of a greater readiness 
on the part of legislative bodies to respond to the wish 
of public opinion. This notion is further confirmed by 
the fact that during 20 years only one sixth of the laws 
made in Switzerland were initiated by the people, and 
that only one sixth of the laws originating in the Federal 
assembly have been challenged or submitted to a refer- 
endum vote. It is a very notable circumstance, too, 
that, having the initiative and referendum, the Swiss 
seem to have concluded that the recall is unnecessary. 


—OTTO PRAEGER in Dallas News. 





Judges and Lawyers 


Notable men on the Bench and at the Bar 


Judge Henry F. Severens 


Who recently retired from the Bench of the United States Circuit Court 


ONORABLE Henry F. Severens 

was born in the village of Cam- 
bridgeport, in the township of Rocking- 
ham, .Vermont, on May 11, 1835. He 
pursued his college preparatory studies 
at Saxton’s River Seminary and Chester 
Academy, both in 
Vermont. In 1853 
he entered Middle- 
burg, College, grad- 
uating from there 
with honors in 1857. 
In the meantime he 
taught school for 
the purpose of se- 
curing funds to 
complete his studies. 
Soon after the grad- 
uation he took 
charge of. Belleview 
Academy, at Belle- 
view, Iowa, and la- 
ter occupied a simi- 
lar position at Sax- 
ton’s River Semi- 
nary. 

Early in life he 
evidenced a strong 
liking for law, and 
while occupied with 
his duties as instruc- 
tor and_ principal, 
he devoted his spare 
time to its study. His efforts were re- 
warded by admittance to the bar of the 
state of Vermont in 1859. This oc- 
curred at a session of the court held in 
Newfane, the county seat of Windham 
county. The court was held by Chief 
Justice Redfield, a distinguished judge 
and author of many legal text-books. 

It was not long after Judge Sever- 
ens was admitted to the bar that the 


JUDGE HENRY F. SEVERENS 


possibilities of the West began to ap- 
peal to him. Believing that Michigan 
offered a wider field for success he 
came to Three Rivers in September, 
1860, where he was admitted to prac- 
tice in this state. During the ensuing 
five years he built 
up an_ excellent 
practice in St. Jo- 
seph and surround- 
ing counties. In 
that time he also be- 
came prosecuting at- 
torney for St. Jo- 
seph county, and 
held the office for 
two years. 

It was on Febru- 
ary 13, 1865, that he 
came to Kalamazoo 
and became a mem- 
ber of the law firm 
of Stewart, Ed- 
wards, & Severens, 
the other members 
being the late Sena- 
tor Charles’ E. 
Stuart and Honora- 
ble John M. Ed- 
wards. The part- 
nership continued 
until 1867, when 
the firm of Sever- 
ens & Burrows was organized with the 
recent Senator Julius C. Burrows. 

This partnership continued during 
most of the ensuing time until May, 
1886. During this period Judge Sev- 
erens was very steadily engaged in 
the practice of his profession, having at 
times participated in a limited way in the 
politics of the day. In this connection 
he was Democratic candidate for state 
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senator from Kalamazoo, county, candi- 
date for Congress from that district, and 
a candidate for judge of the supreme 
court. As the Republican party was 
largely in majority at that time, he was 
unsuccessful in politics. 

His reputation had been gradually 
rising, however, and as a result of his 
high legal standing and ability he was 
appointed by President Grover Cleve- 
land, May, 1886, United States judge 
for the western district of Michigan. 

In 1891 Congress passed an act creat- 
ing the United States circuit court of 
appeals. About the beginning of 1893 
Judge Severens began to be designated 
a member of that court-under the law 
which provides that, in the absence of a 
regular member, the court may designate 
a district judge to make up the proper 
number for the court. 

Justice Harlan, of the Supreme Court, 
was made a member of the circuit court 
of appeals for this circuit by the act 
creating that court, but his absence at 
Washington in performing his duties as 
member of the Supreme Court made it 
impossible for him to devote much of his 
time to the court of appeals. Because 
of this Judge Severens was often called 
upon to make up the required number 
of judges. 

In 1900 Judge Taft, one of the origi- 
nal members of the circuit court of ap- 
peals, was selected to head the Philip- 
pine Commission. This left a vacancy, 
and President McKinley promoted 
Judge Severens to the vacant circuit 
judgeship. By this action the president 
did what had rarely been done before 
that time, in appointing a judge who 
was not a member of his party. 

From that time until the present he 
has devoted his time almost continuous- 
ly to the circuit court of appeals. With 
the appointment of Judge Lurton as jus- 
tice of the Supreme Court in January, 
1910, he became presiding judge of the 
court from which he has just resioned. 

Judge Severens, in speaking of his 
resignation, said: 

“On February 25 of this vear, feel- 
ing that I had rendered service for a 
time lone enough to entitle me to an 
opportunity for taking a rest and giv- 
ing more time to mv personal affairs 
than I have been able to, I sent the 
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President my resignation, which he ac- 
cepted, to take effect October 3, 1911.” 

In reply he received from President 
Taft a flattering letter, expressing re- 
gret that he should find it necessary to 
leave the bench. During the many years 
which he has filled the position, Judge 
Severens has rendered decisions in many 
cases of national importance. 

As a merited recognition of his serv- 
ices he received the degree of LL.D. 
from the University of Michigan in 
1897. In 1901 he received the same 
honor from his Alma Mater, Middle- 
bury College. 

The resignation marks the close of a 
strenuous career, typical of that strong, 
forceful nature so prominently displayed 
during the latter years of his public life. 
With an energy never dormant, Judge 
Severens has ever held that a minute 
wasted is a minute lost. His profession 
has been his life, and his constant devo- 
tion to duty has been rewarded in a most 
enviable manner. 

And now, after over fifty-two years of 
strenuous activity, it is with a feeling 
of justification that he is able to lay 
aside the worries and cares of business 
for well-earned rest and recreation. 


Death of Judge Van Bibber. 


Judge George L. Van Bibber died at 
his home near Bel Air, Maryland, on 
October 5th. 

He had been in failing health for more 
than a year and in consequence had not 
occupied the bench for some time past. 
He was when called to-the bench a lead- 
ing lawyer in his circuit and in the state 
at large. 

Judge Van Bibber was graduated at 
Princeton in the class of 1865. He stud- 
ied law in Bel Air and practised there 
from the time of his admission to the 
bar, in November, 1867, until 1903. He 
enjoyed a lucrative practice, which he 
surrendered to go upon the bench, to 
which he was elected in November, of 
the latter year. 

He was regarded as one of the best 
pleaders at the bar of this state, and was 
engaged in almost every case of promi- 
nence in Harford county prior to assum- 
ing the ermine. 
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SOUTH DAKOTA'S ATTORNEY GENERAL 





—— THE present At- 

torney General 
of Wisconsin was 
born December 26, 
1860, on a farm in 
Sauk county in 
that state. He re- 
ceived his early 
education in the 
common schools; 
was graduated 
from Lone Rock 
State High School 
in 1881 and 
from the Law De- 
partment of Wis- 
consin University 
in 1884. He be- 
gan the practice of 
law at Richland 
Center, the county 
seat of Richland 
county. Political 
preferment, in the 
line of his profession, came to him 
rapidly. In 1886 he was elected district 
attorney. For six years he acted as city 
attorney. He served as county judge 
of Richland county from 1897 to 1902 
and as First Assistant Attorney General 
from 1902 to.1904. 

In 1906 Mr. Bancroft was elected 
member of assembly from Richland 
county and re-elected in 1908. He was 
chosen speaker of the Assembly for the 
session of 1909. The following year he 
was elected Attorney General. 

Ever since his admission to the bar, 
Mr. Bancroft has been engaged in an 
active practice of the law, extending 
into various states. He has achieved 
wide reputation as a successful criminal 
lawyer and has been engaged in a num- 
ber of notable criminal trials. 

Attorney General Bancroft is consid- 
ered one of the foremost orators of the 
state. He was selected to deliver the 
dedicatory address at the unveiling of 
the Wisconsin Monument, at Anderson- 
ville, Georgia, June 1908. He was also 
selected to deliver the address on Wis- 
consin Day at the Alaska-Yukon Exposi- 
tion, September, 1909, as representative 
of the state. 





HON L. H. BANCROFT 





R OYAL C. John- 

son, Attorney 
General of the 
state of South 
Dakota, was born 
at Cherokee, Iowa, 
on the 26th day of 
October, 1882, and 
moved to High- 
more, South Da- 
kota, with his par- 
ents when about 
six months of age, 
where he has re- 
sided since. 

After finishing 
school at his own 
city and a course 
at Yankton Col- 
lege, Yankton, 
South Dakota, he 


took up the study — 
of law at the HON. R. C. JOHNSON 


University of 
South Dakota, graduating therefrom in 
1906. Immediately upon his return to 
his home he commenced the practice of 
law with his father, who was then prose- 
cuting attorney of Hyde county, and was 
elected to succeed his father in 1908. 
As state’s attorney of Hyde county he 
won considerable fame as a prosecutor, 
having broken up the notorious gang of 
horse rustlers located in this county, 
sending their leaders to the penitentiary. 
In the June primaries in 1910 he was 
nominated by the Republicans of the 
state as the Republican candidate for At- 
torney General, having received the high- 
est vote and the largest majority of any 
candidate in the field, and carrying every 
county in the state but ten; and again in 
the fall election he received the largest 
vote of any candidate upon the Repub- 
lican ticket. When he entered the duties 
of his office on January Ist he was only 
a few months over the age of twenty- 
eight years, he being the youngest man 
ever elected to the office of Attorney 
General of this state, if not the youngest 
man who ever held a state office in the 
state. 
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NORTH CAROLINA'S ATTORNEY GENERAL 


HE ancestors 
of Honorable 
Thomas W. Bick- 
ett, Attorney Gen- 
i eral of North 
Carolina, writes E. 
W. Sykes, were 
pioneer settlers in 
Union — county. 
They were of the 
stern Puritan type, 
that produced 
strong men and 
women. He en- 
tered Wake For- 
rest College in 
1886, and was 
graduated in 1890. 
He taught for 
three years and 
then began the 
practice of law, 
first at Danbury, 
Stokes county, but 
removed later to Louisburg, Franklin 
county. Here he married Miss Fannie 
Yarborough, daughter of Colonel Yar- 
borough. 

Mr. Bickett has not been in public 
life long. He has recognized that law 
is a jealous mistress and permits no 
rival. He has been a student of the 
law all these years. At the same time 
he has been a public-spirited citizen and 
labored to uphold his town, especially 
its schools. 

His fellow citizens chose him to repre- 
sent them in the general assembly of 
1907. In that body he won recognition 
at once by his brief, pithy remarks. In 
his attitude on public questions he was 
sane and conservative. He did one 
thing that will entitle him to be held 
in loving regard by the people of North 
Carolina. During the summer, he had 
visited the hospitals for the insane and 
familiarized himself with their needs. 
He then drew a bill appropriating $500,- 
000 for the care of the insane. In a 
few brief remarks he won the support 
of all parties. The measure was passed 
heartily. It was the largest appropria- 
tion made in a decade. 

At the state Democratic convention in 
Charlotte in 1908, he was nominated for 


HON. T. W. BICKETT 


Case and Comment 


Attorney General. In the campaign that 
followed, Mr. Bickett treated public 
questions in a new light. He was a pro- 
ject of a new regime. Mr. Bickett was 
not hampered by old-time issues. He 
was eloquent, forceful, and conservative. 
Democracy was his theme, and he 
preached apathetic audiences into a state 
of real enthusiasm. 

His fine common sense, gracious man- 
ner, rich culture, learning, and plain 
simple honesty, combine to make him a 
splendid public official. 


Florida Code Commission. 


The Florida Legislature of 1911 
adopted a concurrent resolution, provid- 
ing as follows: 

“That the Governor be and is hereby 
authorized to select and appoint three 
lawyers of ability and discretion to con- 
stitute a commission for the purpose of 
examining into the laws and system of 
pleading and practice, embracing both 
common law and equity procedure, in this 
and other states and to prepare such 
bills which in their opinion may simplify 
the administration of law and promote 
the ends of justice; and report the same 
to the Governor at least sixty (60) days 
before the next session of the Legis- 
lature of this State.” 

In pursuance thereof, Governor Gil- 
christ has appointed Hon.’ James B. 
Whitfield of Tallahassee, Chief Justice 
of the Florida Supreme Court, Hon. W. 
A. Blount, of Pensacola, and Hon. 
Charles M. Cooper, of Jacksonville, to 
be members of the Commission created 
by the said concurrent resolution. 


Death of Illinois Lawyer. 


John Frazier Snyder, former city 
attorney of Wheaton, IIl., and a well 
known criminal lawyer, died at his home 
in Wheaton on Oct. 14, aged 62 years. 
Death resulted from ill health following 
partial paralysis which he suffered last 
February. 

Mr. Snyder was born at Kishwanhee, 
Neb., in 1849. His father was chaplain 
of the Nebraska senate for forty-five 
years. The family moved to Viola, II, 
and Mr. Snyder received his education 
in the country schools, the state normal 
school at Bloomington,, Wheaton and 
Monmouth colleges. He studied law 
and was admitted to the bar in 1880. 








Judge of the Superior Court for Snohomish County 


R. Bell has 

been a resi- 
dent of Washing- 
ton for thirty-two 
years. He was 
born July 5, 1856, 
at Richmond, 
Washington coun- 
ty, lowa, and has 
lived west of the 
Mississippi _ river 
nearly all his life, 
having been. sev- 
eral years on the 
plains in the garb 
of a cowboy. In 
1860 his father 
and family moved 
to Kansas, where 
they remained dur- 
ing the Civil War, 
his father enlisting 
and serving three 
years in a Kansas 
regiment. After the war the family 
moved to Illinois, his father’s old home, 
where he received his education in the 
common schools of that state. 

He read law at Seattle in the office 
of McNaught, Ferry, & McNaught, and 
was admitted to the bar in September, 
1881. At that time Roger S. Greene, 
who admitted him to practise, was chief 
justice of the territory, and the examin- 
ing committee was composed of Orange 
Jacobs, J. R. Lewis, and Thomas Burke. 
Judge Jacobs and Judge Lewis were ex- 
chief justices of the territory, and Judge 
Burke was aftetwards a chief justice. 

In 1886 Mr. Bell opened his office in 
Snohomish city and has been practising 
in Snohomish county ever since. He 
was the first city attorney of Snohomish, 
and afterwards served two terms in that 
capacity, serving without compensation 
owing to the town’s financial condition, 
which made the payment of salaries im- 
possible. He served five years as school 
director and one term as councilman at 
large. When he was appointed school 
director the district was so badly in debt 
that it was unable to pay the teachers for 
the last two months of the prior term 
of school. During his incumbency of 





HON. W. P. BELL 


said office a nine-months’ term of school 
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was taught each year, all current bills 
were paid, and at the close of his term 
the district was on a cash basis. In 1898 
Mr. Bell was elected and served one term 
as prosecuting attorney of Snohomish 
county, and afterwards resumed private 
practice. In 1892 he formed a partner- 
ship with A. D. Austin, which partner- 
ship continued for seventeen years. 

In 1907 Governor Mead appointed Mr. 


- Bell a member of the first State Reform- 


atory Board, which office he held until 
he resigned therefrom some two years 
later. 

In 1908 Mr. Bell received the nomi- 
nation for the office of Attorney Gen- 
eral of the state of Washington at the 
direct primary, and in November of that 
year was elected to said office, receiving 
the highest number of votes cast for any 
state officer that year. His opinions as 
Attorney General were uniformly up- 
held by the supreme court, and at the 
end of the first biennial he returned to 
the state $2,500 of the amount appro- 
priated for expenses of his office for that 
time. 

The legislature of 1911 provided an 
additional judge for Snohomish county, 
and Governor M. E. Hay, immediately 
upon the passage of the bill, tendered 
the appointment of the position to Mr. 
Bell, who accepted the same to take ef- 
fect April 1, 1911, and qualified and as- 
sumed the duties of the office on that 
date. 


Mississippi's New Associate Justice. 


Hon. William C. McLean of Grenada, 
Miss., has been appointed associate jus- 
tice of the Supreme Court of that state, 
in place of Judge W. D. Anderson. 

Judge McLean is a native of the town 
of Grenada. He graduated at the Uni- 
versity of Kentucky. He studied law 
under W. R. Barksdale and was ad- 
mitted to the bar in 1875. He has been 
a most successful lawyer and his ap- 
pointment to the bench is a highly com- 
mendable one. 


Death of Former C. C. A. Clerk. 


Charles H. Lednum of New Orleans, 
for many years clerk of the United 
States circuit court of appeals, was 
found dead in his room at a hotel in 
Atlanta, Ga., on October 11. It is be- 
lieved his death was due to hemorrhages. 


New Officers of the 


American Bar Association 
1911-1912 


TEPHEN Strong 
} Gregory, who on Au- 


gust 31st, 1911, was. 


elected president of 
the American Bar As- 
sociation, has been ac- 
tive in Chicago af- 
fairs for thirty-seven 
years. He was born at Unadilla, Ot- 
sego county, New York, November 16, 
1849. His first American ancestor came 
from England and settled in New Eng- 
land. In 1858 he went with his parents 
to Madison, Wisconsin, and it was in 
the public schools of Madison that Mr. 
Gregory received his early training, com- 
pleting his education at the University 
of Wisconsin with the A. B. degree in 
1870; LL. B. in 1871, and A. M. in 1873. 
After graduation and admission to 
the bar, Mr. Gregory entered his father’s 
office in Madison, and afterwards formed 
a law partnership with John D. Gurnee, 
which continued until his removal to 
Chicago in 1874, where he took up the 
practice of his profession as a partner 
with Judge Arthur H. Chetlain. He aft- 
erwards was associated with D. K. Ten- 
ney and J. M. Flower, under the firm 
name of Tenney & Flower, who were 
succeeded by Flower, Remy & Gregory, 
and remained a member of this firm un- 
til 1887. He practised alone for one 
year, and then formed the firm of Greg- 
ory, Booth, & Harlan, which included 
William M. Booth and James S. Harlan, 
the latter at present a member of the 
Interstate Commerce Commission. This 
firm succeeded to the practice of the 
late Chief Justice Melville W. Fuller, 
and occupied his old offices in Chicago. 
It was dissolved in 1893, and Mr. Greg- 
ory again practised alone until February 
1, 1900, when the present firm of Greg- 
ory, Poppenhusen, & McNab was or- 
ganized. 
During a long and active career at the 
bar, Mr. Gregory has appeared in some 


cases of more than local importance. He 
was one of the counsel for the defend- 
ant after verdict of guilty in the Pren- 
dergast murder case, and in the conspi- 
racy and contempt cases against Eugene 
V. Debs, and, with associate counsel, 
defended and successfully maintained, in 
the supreme court of Illinois, the consti- 
tutionality of the law creating the sani- 
tary district of Chicago. He also acted 
as special counsel for the city of Chi- 
cago in the Lake Front case in the Su- 
preme Court of the United States, was 
of counsel for the city in the traction 
cases in the same court in 1906, and there 
argued for the prevailing parties the 
Jennie McGraw Fiske will case against 
Cornell University, and also recently the 
tradename case as to Hall safes. He 
served for two years as election com- 
missioner of Chicago, and in 1910 acted 
as an arbitrator under the Erdman act 
to settle a question of wages between a 
switchmen’s union and various railways. 

Mr. Gregory is a member of the Chi- 
cago Bar Association, of which he was 
president in 1899, and he held similar 
office in the Illinois State Bar Associa- 
tion in 1905. He has for over twenty 
years been a member of the American 
Bar Association. 

Mr. Gregory was for many years a 
friend of the late Chief Justice Melville 
W. Futler, and was named in the will 
of that eminent jurist as one of the ex- 
ecutors and trustees of his estate. He 
is a member of the Chicago, Iroquois, 
Law, Wayfarers, Skokie Country, and 
other clubs of Chicago, the Huron Moun- 
tain Club, of Michigan, and the Law- 
yers’ Club, of New York city. 

He married Miss Janet M. Tappan, of 
Madison, November 25, 1880, and they 
have two sons and one daughter. 

In politics Mr. Gregory is a progres- 
sive Democrat. He attends St. James 
Church (Episcopal) in Chicago. 

He was recently the guest of honor at 
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New Officers of the American Bar Association 


STEPHEN S. GREGORY 
PRESIDENT 


a dinner given by the Chicago Bar Asso- 
ciation at the Mid-Day Club. 


Treasurer Wadhams. 


Frederick E. Wadhams was born at 
Wadhams Mills, Essex county, New 
York, and received his early education in 
the public schools of his native county 
and the Boys’ Academy at Albany, New 
York, and afterwards studied at Cor- 
nell University, being a member of the 
class of 1873. He graduated from the 
Law Department of the Albany Law 
School (Union University) in 1876 and 
immediately thereafter began the prac- 
tice of law in the city of Albany, where 
he has ever since resided and practised. 
He was elected secretary of the New 
York State Bar Association in 1899 hav- 
ing been a member of that association 
since 1883, and through his personal and 
active interests in this Association it 
has become one of the leading State Bar 
Associations in this country. He became 
a member of the American Bar Associa- 
tion in 1898, and by reason of his promi- 
nence in the New York State Bar Asso- 
ciation as well as his active interests in 
the American Bar Association he was 


FREDERICK E. WADHAMS 
TREASURER 


elected treasurer of the latter body 
in 1902 and has been re-elected to 
that office each year. In 1904, 
through his efforts and by reason of the 
influence of the New York State Bar As- 
sociation, the board of statutory consoli- 
dation was created by an act of the legis- 
lature, charged with the duty “to direct 
and control the revision, simplification, 
arrangement, and consolidation of the 
statutes in the state of New York.” Mr. 
Wadhams was selected by the board to 
serve as its secretary, which office he 
filled throughout the entire work of the 
board and the preparation of its report, 
which was presented to and passed by 
the legislature of 1909, by which act all 
the statutes of the state of New York 
passed since the first session of its leg- 
islature in 1778, general in character (ex- 
cept statutes relating to civil and criminal 
practice), were repealed and the Con- 
solidated laws, prepared under the direc- 
tion of the board, enacted in lieu there- 
of. Mr. Wadhams thereafter edited an 
edition of the Consolidated Laws, which 
was published in 1909. By direction of 
the legislature of 1910, the consolidated 
education law and the consolidated pub- 
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lic service commissions law were pre- 
pared and published under his super- 
vision. Mr. Wadhams is a member of 
many clubs and fraternal organizations, 
and communicant in St. Peter’s Episco- 
pal Church in Albany. His standing 
in the city where he has resided and prac- 
tised at the bar for many years is shown 
by the following editorial which appeared 
in the Times Union, a leading newspaper 
of Albany, under its issue of September 
5, 1911: 

“The re-election of Mr. Frederick E. 
Wadhams of this city to the treasurer- 
ship of the American Bar Association 
is a just and marked recognition of the 
valiant service which he has rendered 
that representative organization. To be 
chosen an officer of the American Bar 
Association is a signal honor which but 
a limited: number of attorneys of the 
entire country have the opportunity of 
enjoying, and when it is emphasized by 
re-election it bequeaths to the recipient 
a pronounced distinction. For several 
years Mr. Wadhams has not only been 
treasurer of the Association, but has 
been likewise one of its leading spirits. 
He has taken an active interest in its 
administrative councils, and has been in 
great measure responsible for the ever- 
increasing success of its annual meetings. 
As he is a power in the New York State 
Bar Association, of which he is the sec- 
retary, so is he a potent factor in the 
National Association, which is repre- 
sentative of the bar of the entire United 
States. 


“Mr. Wadhams possesses __ special 
adaptability for executive administration. 
He is a master of details and has the 
creative faculty to a marked degree. He 
is not only original in planning that 
which is interesting and which will ap- 
peal to those for whose entertainment 
it is intended, but he likewise has the 
ability of carrying his conceptions to 
successful fruition. His advice in the 
preparation of the programmes of both 
the State and American Bar Associations 
is most potent.” 

Mr. Wadhams’ §acquaintanceship 
among the lawyers, not only of this, but 
all the other states, is simply phenome- 
nal. And it may be truthfully said that 
his every acquaintance is his friend. 












Case and Comment 





Secretary Whitelock. 


George. Whitelock, a native of Balti- 
more, elected at Boston for the third 
time as secretary of the American Bar 
Association, has long been prominent at 


the Maryland bar. He is a son of the 
late William and Jane Stockton White- 
lock, and was born December 25th, 1854. 
He is a graduate of the Pennsylvania 
Military College and of the University 
of Maryland in the Department of Law. 
He studied for a time at Leipzig, Ger- 
many, and was likewise a student in Ro- 
mance Philology at the Johns Hopkins 
University. ; 

Mr. Whitelock began his practical ca- 
reer at the bar in 1876 as a partner of 
Honorable Samuel D. Schmucker, later 
an associate judge of the Maryland 
court of appeals. The firm of Schmuck- 
er & Whitelock was dissolved in 1898, 
upon Mr. Schmucker’s elevation to the 
bench. After conducting business for 
some years alone, Mr. Whitelock formed 
the firm of Whitelock & Fowler, and 
since 1909 he has been senior member 
of the firm of Whitelock, Deming & 
Kemp. He has been engaged in gen- 
eral practice, and his professional ex- 
perience has been active and varied alike 
in office and in litigated work in, both 
the state and Federal jurisdictions. 

Mr. Whitelock’s diction in fluent and 
accurate, and his briefs and oral argu- 
ments are vigorous and lucid. He is 
distinctly executive in temperament; 
enthusiastic, cordial, and responsive. 
Devoted to the learning of the law and in- 
defatigable in practice, he has, neverthe- 
less, maintained a constant interest in 
academic subjects, such as history, liter- 
ature, and the modern languages, in- 
cluding French, German, and _ Italian. 
He is the author of numerous articles on 
legal and literary topics, and he has trav- 
eled extensively abroad, several of his 
visits to Europe being in professional 
employment. 

Mr. Whitelock has never held public 
office, but was in 1903 the Republican 
nominee for Attorney General of Mary- 
land. He was a member of the munici- 
pal commission on extension of the city 
limits of Baltimore in 1888; acted as 
chairman of the committee which revised 
the rules of the state courts of Baltimore 


New Officers of the American Bar Association 


GEORGE WHITELOCK 
SECRETARY 


city in 1897, and performed a similar 
service as one of a committee for the 
United States courts of his District, in 
1906. He has been president of the 
Maryland State Bar Association, and as 
such, took a leading part in procuring 
the passage of an act of the legislature 
to pension retired members of the judici- 
ary. In 1909, as president of the Law- 
yers’ Anti-Amendment League, Mr. 
Whitelock contributed to the defeat of 
the proposed disfranchisement amend- 
ment to the state Constitution. In 1910 
he was one of the joint committee of 
the bench and bar to revise the method 
of selecting jurors in Baltimore city. 
Since 1908 he has been a member from 
Maryland, of the commission on uniform 
state laws, and is now serving on its 
committee to frame a bill for compensa- 
tion to injured workmen. Mr. White- 
lock was recently appointed by the cir- 
cuit court of appeals on the committee 
of the fourth Federal circuit to suggest 
changes in the equity rules of the United 
States Supreme Court, as organized by 
the request of the latter court. He be- 
came a member of the American Bar 
Association in 1888; was serving as 


W. THOMAS KEMP 
ASSISTANT SECRETARY 


chairman of the standing committee 
on commercial law when elected secre- 
tary, and had theretofore been chairman 
of the committee on publications. Mr. 
Whitelock submitted at the recent ses- 
sion of the Bar Association in Boston, 
a motion under which the former pres- 
idents were directed to frame a minute 
on the doctrine of judicial recall, sub- 
sequently adopted with practical unani- 
mity, and condemning the doctrine as 
subversive of the American principle of 
government. 

Mr. Whitelock is also a member of the 
Maritime Law Association of America 
and of the International Law Associa- 
tion, before which he delivered an ad- 
dress in 1908 at Buda-Pesth, Hungary, 
on “Damages for Death by Wrongful 
Act at Sea.” He belongs to the Union 
League Club, of New York, and the 
Metropolitan Club, of Washington, Dis- 
trict of Columbia, as Well as to several 
of the leading clubs in his own city. 


Asst. Secy. Kemp. 


W. Thomas Kemp, of Baltimore, 
Maryland, has been re-elected assistant 
secretary of the American Bar Associa- 
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tion. Born in 1877, and receiving his 
preliminary education in the public 
schools of Talbot county, Maryland, Mr. 
Kemp was graduated from St. John’s 
College, Annapolis, Maryland, where he 
won first honors in his class. There- 
after he entered Columbia University, 
in New York, and after establishing a 
creditable record, received successive 
degrees from the School of Law and 
from the School of Political Science 
of the University. Having passed in 
1900, the bar examinations both in New 
York and Maryland, he settled in Balti- 
more, where he has since been actively 
and successfully engaged in the work of 
his profession. He is a member of the 
prominent law firm of Whitelock, Dem- 
ing & Kemp. 


Decease of Judge Hedges. 


Ex-Judge Henry Pierson Hedges, the 
oldest alumnus of Yale College and the 
nestor of the Suffolk County bar, where 
he had practised for more than fifty 
years, died at his home in Bridgehamp- 
ton, L. I., recently. He was eighteen 
days less than ninety-four years old. 

Judge Hedges at the age of fourteen 
years entered Clinton Academy, at East- 
hampton, and at seventeen entered Yale. 
He was graduated there in 1838, but 
spent another year at the Yale Law 
School. After his admission to the bar 
he went to Ohio, but soon returned to 
Easthampton, and in 1843 opened a law 
office at Sag Harbor. In 1856 he helped 
found the Republican party, and was 
ever loyal to that party. He was for 
four years district attorney of Suffolk 
county, and for ten years surrogate and 
county judge. In 1869 he was made 
president of the Sag Harbor Savings 
Bank and held that office till 1899. 

He took a strong interest in Sag Har- 
bor and Easthampton and compiled his- 
tories of both places when he was eighty 
years old. He delivered historical ad- 
dresses on both the 200th and 250th anni- 
versaries of Easthampton. 


Resignation of Judge Sherman. 
Judge Edgar J. Sherman, associate 








justice of the Massachusetts superior 
court, has resigned at the age of seventy- 
seven. 

He was born in Wethersfield, Ver- 
mont, November 28, 1834. He read law 
and was admitted to the bar in 1858. 

In 1862 he enlisted as a private in the 
48th regiment of Massachusetts Volun- 
teers, and later was commissioned as cap- 
tain. At the battle of Port Hudson, June 
14, 1863, his conduct was so conspicuous 
that he was afterwards brevetted major. 

He served as a representative in the 
legislature from 1865 to 1867, and was 
judge advocate, with the rank of major, 
in the militia in 1866 and 1867, and as- 
sistant adjutant general and chief of 
staff, with the rank of colonel, from 1867 
to 1876. From 1868 to 1882 he was dis- 
trict attorney for the eastern district of 
the state, and prosecuted many notable 
cases. In 1887 he was made associate 
justice of the superior court. During his 
long service on the bench he presided 
over nearly all the trials for capital of- 
fenses that came before the court. 


Aged New York Lawyer Passes Away. 


Frederick Butler Wightman, one of 
the oldest practising lawyers of New 
York city, died at his home in New 
Rochelle. He was born eighty-two years 
ago at Middletown, Connecticut. He 
read law in the office of his father and 
later entered into partnership with him, 
forming the law firm of S. K. & F. B. 
Wightman, with offices for the last forty 
years at No. 229 Broadway. As one of 
the oldest residents of Harlem he was 
one of the founders of what is now the 
Harlem Hospital. For the last twenty- 
five years he had served the Harlem Sav- 
ings Bank as its senior counsel. , 


Death of Aged Lawyer. 


John M. Bright, the oldest lawyer in 
Tennessee, died on October 2d at his 
home near Fayetteville, aged ninety-four 
years. He was valedictorian of the class 


of 1841 at Transylvania University, in- 
spector general of Tennessee during the 
War, and member of Congress from 
1871 to 1879. 


The Humorous Side 


“What a capital thing a laugh is! 


What a febnfuge! , What an exorciser of evil spirits !” 


Seldom Recalled. “Do you believe in 
the recall of public officials ?” 

“Sure. I can recall all the presidents 
we have had for forty years. But I can’t 
recall the vice presidents.’—Houston 
Post. 


On Probation. “Senator, why don’t 
you unpack your trunk? You'll be in 
Washington for six years.” “I don’t 
know about that. My state has the re- 


call.”—Louisville Courier-Journal. 


Whittier Revised. 

Maud Muller on a summer’s day 

Received the judge, but said him nay, 

His job was good, but kingdoms fall, 

And Maudie thought of the recall.— 
Louisville Courier-Journal. 


The Recall. Hanging around in the 
western city the tourist discovered a 
former mayor dancing a jig, says the St. 
Louis Post-Dispatch. 

“You seem in fine spirits,” he suggest- 
ed. 

“T am,” answered the other. 
just been recalled.” 

“T don’t see anything complimentary 
about that,” said the tourist. 

“Oh, yes, there is,” the westerner in- 
sisted. “This is the second recall.” 

“How is that?” 

“Well, you see, I was recalled, and 
then they recalled the recall.” 


“T have 


A Calvinistic Judge. Some may = still 
remember enough of the old Calvinistic 
controversies to enjoy this anecdote. 

A witty judge in western New York 
a generation ago was presiding at a sen- 
sational trial when the court room was 
filled. The attendants allowed some 
friends and favored people to go in 
through the judge’s rooms to the back 
of the platform, and they gradually 


What a tonic What a digester! 


pressed forward until they closed up be- 
hind the judge’s chair. Attempting to 
push his chair back after a little, and find- 
ing that it would not move, he looked 
around impatiently, when a man wedged 
up against the chair apologetically said: 
“Pardon me, judge, I am here as a mat- 
ter of grace,” to which the judge quickly 
replied: “Well, sir, I want you to under- 
stand that I am here by election.” 


In Gremio Legis. “What's the little 
boy crying about?’ “Dat other kid 
swiped his candy.” “But you have the 
candy?” “Yes. I’m de little’s kid’s law- 
yer.” —Puck. 


What He Knew. The lawyer had a 
somewhat difficult witness, and finally 
asked if he was acquainted with any of 
the men on the jury. 

“Yes, sir,” replied the witness, “more 
than half of them.” 

“Are you willing to swear that you 
know more than half of them?’ de- 
manded the lawyer. 

“Why, if it comes to that, I’m willing 
to swear that I know more than all of 
them put together.”—Milwaukee Jour- 
nal. 


His Offense. Prisoner 
painfully )—Tz-tz-tz-st-st-st ! 

Magistrate—Dear, dear, 
charged with, constable ? 

Constable—Sounds like soda water, 
your worship.—Everybody’s Weekly. 


(stuttering 


what’s he 


Gross Negligence. An Indiana asses- 
sor had trouble getting people to list 
dogs for taxes. 

“Got a dawg?” he asked. 

“No,” was the answer. 

“Well, I'll ’sess you one anyway—not 
my fault if hain’t got any—plenty of 
dawgs.”—Success Magazine. 
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The Unemployed. ‘Papa,’ asked a lit- 
tle boy, “what is a legal blank ?”’ 

“A legal blank, Johnny,” replied his 
father, is a lawyer who never gets a 
case.” 


Sympathetic Tears. “When I got 
through with my remarks,” said one 
lawyer, “the jury was in tears.” “Yes,” 


replied the other; “they probably real- 
ized then that your poor client hasn’t a 
world.” —Washington 


chance in the 


Star. 


Brakes on Progress.— Mayor Duley of 
Little Rock, in an interesting address on 
municipal sanitation, said : 

“We'd make faster progress in im- 
proving the health of our cities if we 
didn’t meet with so many foolish objec- 
tions. 

“One man, for instance, will object for 
religious reasons to the extermination of 
noxious insects. They’re here, he will 
say; hence they must be here for some 
good purpose. 

“Tt’s all very laughable. 

“Why, a workman in a Little Rock car 
said the other day to his neighbor : 

““*T see the health board is after spit- 
ters.’ 

“Then, by gosh,” said his neighbor, 
‘how’s a feller goin’ to git a grip on his 
shovel ?’ ”»—Minneapolis Journal. 


Not Quite So Frightened. “That bunch 
of ladies saw a snake.” 

“T suppose they all yelled murder.” 

“All except a lady lawyer in the group. 
She yelled manslaughter.”—Louisville 
Courier-Journal. 


A Likely Story. Judge — “Prisoner, 
you were found with this lantern, jimmy, 
screwdriver, and centerbit in your pos- 
session. What have you to say?” 

Prisoner—“‘I’m an innercent ottermo- 
blist, yer Honor, an’ that’s me lamp an’ 
repair kit.” 


Willing to Work. Warden — “The 
prisoner refuses to work unless he can 
practice his own trade.” 

Governor—“That is but natural. Put 
him to it. What is his trade?’ 

Warden—“He is an aviator, sir.”— 


Toledo Blade. 


Case and Comment 


Willing to Die. In the eastern part 
of Ohio there resides a man named 
Brown, a justice of the peace, and a very 
sensible person, but by common consent 
the ugliest man in the West, being long, 
gaunt, sallow, and awry, with a gait 
like a kangaroo. 

One day he was hunting, and on one 
of the mountain roads met a man on foot 
and alone, who was longer and gaunter 
by all odds than himself. He could give 
the squire fifty points and then beat him. 
Without saying a word Brown raised his 
gun, and deliberately leveled it at the 
astonished stranger. 

“For heaven’s sake, 
shouted the man in alarm. 

“Stranger,” replied Brown, “I swore 
ten years ago that if ever I met a man 
uglier than I was I’d shoot him on the 
spot; and you are the first one I’ve ever 
seen.” 

The stranger, after a careful survey 
of his rival, replied: . 

“Well, captain, if I look worse than 
you do, shoot. I don’t want to live any 
longer.”—Denver News. 


One on the Judge. The lawyer for 
the prosecution had finished his closing 
argument, and the judge, a pompous and 
long-winded individual, was charging the 
jury. 

He was in the midst of an unusually 
long and tedious address when he sud- 
denly noticed that one of the jurymen 
had fallen asleep. The indignation of his 
Honor was boundless. Rapping sharply 
on his desk he awakened the slumberer, 
who seemed not at all abashed at being 
thus caught napping. After glaring at 
him angrily for a few moments, the mag- 
istrate in his most sarcastic tone said: 

“So that’s the way you attend to your 
duty, is it? You’re a fine specimen to 
have on a jury. Do you think your 
opinion will be of any value when I send 
you out to determine the fate of this pris- 
oner ?” 

“Yes, sir,” said the juryman quietly, 
“T think so.” 

“Oh, you do, do you?” shouted the ex- 
asperated judge. “Pray, tell me, sir, how 
long have you been sleeping ?” 

“T don’t know, your Honor,” was the 
reply. “How long have you been talk- 
ing ?”—Louisiana Journal. 


don’t shoot!” 








